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Series Editors’ Foreword

We began the United Nations Intellectual History Project (UNIHP) ten years ago
to fill a surprising and serious omission—there was no comprehensive study of the
history of the UN’s contributions to economic and social thinking and action. With
some satisfaction we can look back as the entire series of seventeen books has now
been published.

The project has unearthed important findings: that ideas have been among the
UN’s most important contributions; that the quality of the world organization’s work
has at times been outstanding; that the United Nations has often been ahead of the
curve in its intellectual work; and finally that in terms of impact, the world body’s
leading contributions have literally changed history. The final conclusion is reflected
in the title of the project’s capstone volume that presents the major conclusions of the
entire project, UN Ideas That Changed the World.!

We are also pleased that over the last decade, the landscape of UN history has
been changing due to the work of others. Books documenting the history of the
United Nations Development Programme, the World Food Programme, the Inter-
national Labour Organization, and other UN funds and specialized agencies have
been produced or are in the process of being written.? The record of UN contribu-
tions is now more accessible. But though all this is welcome, we should underline
that it is no more than what should be expected of all public organizations, espe-
cially internationally accountable ones. Enhanced efforts to organize, improve, and
open the archives so that independent researchers can analyze dispassionately their
efforts and achievements are also most welcome. All this is an essential part of what
is needed to improve nascent global governance, the title of yet another volume in
this series.?

The United Nations Intellectual History Project, launched in 1999, is an inde-
pendent research effort based in the Ralph Bunche Institute for International Studies
at The Graduate Center of The City University of New York. We are grateful for the
enthusiastic backing from Kofi Annan, the UN Secretary-General when the project
was launched, and of many staft within the UN system. Generous financial support
from five foundations and eight governments has ensured total intellectual and fi-
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nancial independence. Details of this and other aspects of the project can be found
on our Web site: www.UNhistory.org.

The UN’s work can be divided into two broad categories: economic and social
development, on the one hand, and international peace and security, on the other.
Although UNIHP started by focusing on the former, the project grew to encompass
three volumes on the latter topic, given the increasingly recognized interrelation-
ships among these spheres of activity. All the volumes have been published in a
series by Indiana University Press. In addition, the project has completed an oral
history collection of seventy-nine lengthy interviews of persons who have played
major roles in launching and nurturing UN ideas—and sometimes in hindering
them! Extracts from these interviews were published in 2005 as UN Voices: The
Struggle for Development and Social Justice.* Authors of various UNIHP volumes,
including this one, have drawn on these interviews to highlight substantive points
made in their texts. Full transcripts of the oral histories are also available in elec-
tronic form as a CD-ROM to facilitate work by other researchers and interested
persons worldwide.’

There is no single way to organize research, especially for such an ambitious
undertaking as this one. This UN history of ideas has been structured for the most
part by topics—ranging from trade and finance to human rights, from transnational
corporations to development assistance, from regional perspectives to sustainability.
We have selected world-class experts for each topic, and the presentation and argu-
ments in all of the volumes are the responsibility of the authors whose names appear
on the cover. All have been given freedom and responsibility to organize their own
digging, analysis, and presentation. Our guidance as project directors as well as from
peer review groups has ensured accuracy and fairness in depicting where the ideas
came from, how they were developed and disseminated within the UN system, and
what happened afterward. We trust that future analyses will build upon our series
and go beyond. Our intellectual history project is the first, not the last, installment in
depicting the history of the UN’s contributions to ideas.

The present volume, Development without Destruction: The United Nations and
Global Resource Management, by Nico Schrijver, fills an important gap in the UNIHP
series. Its legal approach to resource management and the environment makes for an
illuminating take on these problems. This international legal approach supplements
the social science nature of most of the earlier books in the UNTHP series. Professor
Schrijver is uniquely qualified to write about the subject. He occupies the oldest and
most prestigious chair of public international law at Leiden University and is the aca-
demic director of the Grotius Centre for International Legal Studies at The Hague.
He has pleaded before the International Court of Justice, the International Tribunal
for the Law of the Sea, and many other legal bodies.
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The book uses a broad historical perspective to present the context for the prob-
lems of the last sixty-five years. It treats the UN’s involvement in natural resource
management from national and international points of view before dealing with
the issue of global commons. He discusses the international architecture for envi-
ronmental governance as a prelude to the crucial problem of natural resources and
armed conflict. A special chapter is devoted to the role of the International Court of
Justice in natural resource disputes.

Readers may be surprised—we hope agreeably—by many topics addressed in
the following pages. These include:

« the codification of sovereign rights to natural resources with decolonization and
the later evolution toward a balance of rights and duties in the exercise of sover-
eignty over natural resources to legal obligations;

o the concern for the protection of marine resources in law of the sea treaties that
preceded many of the environmental concerns of the late 1960s and the 1972
Stockholm Conference on the Human Environment;

« the importance and range of issues involved in the protection of marine re-
sources;

o the permanent sovereignty and rights over natural resources linked to the right
of countries to retain the means of subsistence for their populations and what
this implies for action to tackle poverty;

o the evolution of concern from “the province of all mankind” to “the common
heritage of all mankind”;

« the significance of the Outer Space Treaty to keep the claims of national sover-
eignty at bay; and

« the measureable impact and success in many areas of the UN’s work, notably
in negotiating the Montreal Protocol, which has reduced ozone pollution by
an important extent since 1984 and led to the considerable restoration of the
planet’s ozone layer.

The legal story of all this in action, with judges and courts exploring and ruling
on what it means in practice, is a stimulating contrast to the perspectives and recom-
mendations for action that we have seen in the social science-based books in the
series and in many UN resolutions. International law may sometimes be flouted, but
it has spelled out state obligations very specifically.

This book in our series is, therefore, different from previous ones, but at the
same time it complements them. It makes the UNIHP series an even better-rounded
whole by looking at the history of UN ideas not only from the economic, social,
and political aspects, but also from a legal perspective. Nico Schrijver has written
an extremely well-documented book that provides an enormous amount of detailed
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and indispensable information. This first-rate contribution covers many areas not
addressed elsewhere in the series.

We are persuaded that the UN system needs to be greatly strengthened to meet
the challenges of the years ahead. Development without Destruction provides us with
yet another policy approach and instrument to face these challenges. Kofi Annan
wrote in the “Foreword” to Ahead of the Curve? UN Ideas and Global Challenges:
“With the publication of this first volume in the United Nations Intellectual History
Project, a significant lacuna in twentieth-century scholarship and international rela-
tions begins to be filled”® With this last volume in the series, a further gap in that
record is now closed.

We hope that readers will enjoy this account, at once a journey through time
and an analysis of the strengths and weaknesses of today’s attempts to tackle many
of the priority issues on the global agenda. As always, we welcome comments from
our readers.

Louis Emmerij, Richard Jolly, and Thomas G. Weiss
New York, March 2009



Foreword

The term “United Nations,” substituted for “Associated Powers” in an early draft of
the Atlantic Charter, was coined by Winston Churchill while he was sitting in the
bath, a place where the British prime minister was known to do some of his best
thinking. No longer in the bath, Churchill showed Roosevelt the text of Byron’s
Childe Harold, which read in part:

Here, where the sword United Nations drew,
Our countrymen were warring on that day!
And this much—and all—which will not pass away;

The two agreed the term was fitting; after all, security was the preoccupation
of the time. But of course the United Nations as it has evolved seeks to fulfill func-
tions quite distinct from the maintenance of military peace and security. The extent
to which it has influenced, directed, and contributed to the management of natural
resources is the subject of examination in this book.

The sustainable management of natural resources is one of the greatest challeng-
es facing governments and peoples. For governments, the management of resources
is a long-standing concern, but with increasing awareness of the need to protect
and preserve the natural environment and the knowledge of the inevitable dramatic
consequences of a failure to do so, management of natural resources is increasingly
becoming a concern of all.

Professor Schrijver’s study addresses the ways the United Nations has contrib-
uted to the development of the law, practice, and policy relating to management of
natural resources and the extent to which the concepts so developed have tended
to become universalized: development, sustainability, peace and security itself. At-
tempts to regulate management of natural resources confront tensions between envi-
ronmental protection and economic development, between sovereignty and commu-
nitarian objectives, and between conservation and exploitation. His study provides
a valuable survey of the work of the United Nations in this field, but it also exposes
the limitations of that work, which can produce solutions only with the cooperation
of member states. Professor Schrijver’s thorough account of the achievements of the
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organization across the field of natural resource management enables him both to as-
sess that contribution and to make realistic, practical suggestions for improvement.
His thoughtful and well-researched contribution to the problem of the management
of natural resources is a contribution both in itself and in adding to an appreciation
of the work of the United Nations more generally.

James Crawford

Lauterpacht Centre for International Law
Cambridge

August 2009
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This study examines the role of the United Nations in global resource management,
whose influence and activities in this area include data collection, policy analysis, ad-
visory services, and operational activities. Most of all, however, the United Nations—
through the activities of its programs and agencies—is able to exercise the power of
an idea: that balanced economic development can be achieved with the prudent and
sustainable use of natural resources.

The United Nations Conference on Trade and Development (UNCTAD) has
been one of the principal advocates within the UN system of balanced and sustain-
able economic development since its establishment in 1964. Indeed, the original in-
tellectual hypothesis underpinning its creation, elaborated by the economists Raul
Prebisch and Hans Singer, focused on a structural imbalance in global economic
relations. The organization's earliest activities focused on how to remedy the long-
term decline in the terms of trade between mainly primary commodity-exporting
developing countries and manufactures-exporting developed countries. In the past,
falling and highly volatile prices for key commodities made countries' dependence
on commodities particularly problematic, and even today, 86 out of 144 developing
countries depend on commodities for more than half their export earnings.

For many developing countries that have managed to diversify their economies,
this situation has improved—partly helped by policy prescriptions UNCTAD has
developed, such as an emphasis on preferential market access and nonreciprocity in
trade relations and attempts to stabilize world commodity markets. Additionally, the
recent boom in commodity prices created by new demand in emerging economies
has opened up new opportunities for commodity-rich countries. Since the 1960s,
the bipolar characterization of economic relations has become more complex and
new challenges have emerged. One such challenge is to ensure that policies and in-
stitutions are in place that allow new opportunities to be seized for the benefit of all
countries while at the same time managing the consumption of global resources.

To address this challenge, UNCTAD has consistently drawn attention to the role
of sound investment policies and laws in the area of primary commodity production
to secure long-term national and global benefits and the better management of natu-
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ral resource endowments. In the area of foreign direct investment by multinational
companies, host countries (receiving the investment) could do more to ensure that
the benefits are better spread over the long term. More transparency and account-
ability of international revenue payments within the sector are also needed to dis-
tribute revenues more equitably among the population so that everyone shares the
benefits of their country's resources.

This timely study makes a seminal contribution to understanding the manage-
ment of natural resources in the context of changing economic, environmental, and
social realities. The author, Professor Nico Schrijver, is a distinguished independent
expert on the right to development who has contributed to the United Nations' ef-
forts on development through his participation as a member of the High-level Task
Force on the Right to Development and the UN Committee on Economic, Social
and Cultural Rights. In his work, he has drawn on UNCTAD's research on policies
and strategies for economic development. Professor Schrijver's work shows how re-
search undertaken in the past by the United Nations is contributing to the search for
solutions to today's main challenge: safeguarding the global commons for tomorrow
while providing a decent quality of life for all.

Supachai Panitchpakdi
Secretary-General of the United Nations
Conference on Trade and Development
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Introduction: Concepts and Principles

e Concepts and Principles
e Chapter Outline
e Methodology

This book is about the United Nations and global resource management, in particu-
lar the maintenance of the natural adaptability of ecosystems and the sustainable use
of natural resources for the benefit of present and future generations of humankind.
It seeks to analyze the role of the United Nations system in developing and con-
solidating universal values, principles of international law, and concepts of interna-
tional governance to promote sustainable development. It hence focuses on natural
resource management in areas both within and beyond the national jurisdiction of
states as well as on the global commons, such as the high seas, outer space, and the
climate system.

The management of natural resources and the environment is not an issue that
features in the UN Charter, yet since 1945 the United Nations has had a profound
impact on how natural resources are viewed and how they are used. Various princi-
pal actors within the UN proper as well as several specialized agencies are involved
in resource management, bringing in different perceptions and emphases from the
particular set of responsibilities of each of these institutions. The conceptual contri-
bution of the UN to international approaches to natural resource management has
been extensive and includes the generation of new concepts for resource manage-
ment, such as resource sovereignty (on land and in the sea), the common heritage of
humankind, the sharing of natural resources, sustainable development, and the use
of collective sanctions to address resource conflicts. This study identifies the extent
to which these concepts reflect and to a certain extent also shaped universal values
such as development, respect for nature, sustainability, and peace and security.

At the same time, these global resource concepts constantly face important chal-
lenges, such as the tensions between development and the environment, conserva-
tion and exploitation, sovereignty and internationalism, territoriality and function-
ality, and armed conflict and access to natural resources and between a value-driven
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and an interest-driven international society. Such tensions have had a profound im-
pact on the actual content of UN-generated concepts related to natural resources.
The objective of this book is to demonstrate the role of international organiza-
tions, particularly the United Nations, in developing universal values about global
natural resource management for sustainable development. Key values are a duties-
based as well as a rights-based concept of national resource sovereignty, sustain-
ability, peace, international management of the global commons, and recognition of
the notion of global public goods. I demonstrate that these values derive from the
same tradition within the United Nations that attempts to foster economic and social
progress. Yet proponents of these values now pay increasing attention to equitable
and sustainable development and the interests of future generations of humankind.

Concepts and Principles

At the outset of this study, it seems appropriate to briefly present a number of basic
concepts and principles that will be regularly referred to and further elaborated in
the following chapters.

Basic CONCEPTS

The basic concepts of this study include natural resources, natural wealth, ecosystem,
environment, sustainable use, and global commons.

Natural Resources
Whereas the term “natural resources” does not appear in the UN Charter, the con-
stitutive acts of various bodies within the UN system established in the aftermath of
World War II do refer to “natural resources.” Thus, for example, one of the purposes
of the International Bank for Reconstruction and Development was to develop “the
productive resources of its members,”" while the Food and Agriculture Organiza-
tion of the United Nations was mandated to promote “the conservation of natural
resources.”> The work of these institutions will be presented in chapter 4.
Dictionaries define “natural resources” as “materials or substances of a place
which can be used to sustain life or for economic exploitation™ or as “material from
nature having potential economic value or providing for the sustenance of life*
Natural resources are generally classified into nonrenewable (stock) and renewable
(flow) resources or into nonliving and living resources. Nonrenewable resources,
such as minerals, are resources that are consumed as they are used; the quantity of
these resources (at least from a human perspective) is fixed. In contrast, renewable
resources are resources that are naturally generated and provide new supply units
within at least one human generation. Nonetheless, renewable resources are not nec-

essarily inconsumable; in certain circumstances they can indeed be susceptible to
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depletion, exhaustion, and extinction, frequently because of human activities. As
a consequence, they can be just as “finite” as minerals and other nonrenewable re-
sources. Usually the categories of nonrenewable/renewable resources coincide with
the categories of nonliving/living natural resources, but this is not always the case.
Certain nonliving resources can be as renewable as animals or plants. Polymetallic
nodules on the deep seabed, for example, can grow in approximately forty years.

Natural Wealth

In UN resolutions, the term “natural wealth” is often used in connection with “natu-
ral resources” An example is the 1962 Declaration on Permanent Sovereignty over
Natural Resources, which extends the right of permanent sovereignty to “natural
wealth and resources.”” No authoritative definition of the notion of “natural wealth”
exists, which makes it difficult to determine the precise scope and content of the
concept. Nevertheless, it is clear that “natural wealth,” such as forests or the sea, often
consists of several “natural resources,” such as timber, oil, or fish.

Ecosystem

The notion of “natural wealth” is often related to the concepts of “ecosystem” and “en-
vironment.” The 1992 Convention on Biological Diversity defines “ecosystem” as “a
dynamic complex of plant, animal and micro-organism communities and their non-
living environment interacting as a functional unit”® A similar definition is regularly
used in the publications of the United Nations Environment Programme (UNEP).”
Alternatively, the International Law Commission (ILC) has described “ecosystem” as
“an ecological unit consisting of living and nonliving components that are interde-
pendent and function as a community.”

Environment

In its advisory opinion on the legality of the threat or use of nuclear weapons, the In-
ternational Court of Justice (ICJ) recognized that “the environment is not an abstrac-
tion but represents the living space, the quality of life and the very health of human
beings, including generations unborn The relation between human beings and
their “environment” is the point of departure of many UN activities in this field. As
early as 1949, for example, the Economic and Social Council (ECOSOC) convened a
scientific conference that dealt with the relationship between conservation of natural
resources and the use of such resources by humans.' It was not until the late 1960s,
however, that the “environment” as such emerged on the UN agenda. In response to
a growing awareness that the “human environment” was at risk, the General Assem-
bly decided to convene a conference on the human environment (which was subse-
quently held in Stockholm in 1972) to address the issue in a comprehensive way. The
Declaration of the United Nations Conference on the Human Environment, which
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resulted from the conference, proclaimed the human being to be “both creature and
moulder of his environment” and defined the “human environment” as comprised
of both the natural and the manmade environment."" Twenty years later, the Con-
ference on Environment and Development—which convened in Rio de Janeiro as a
follow-up to the Stockholm conference—adopted the Rio Declaration on Environ-
ment and Development, which articulated “the integral . . . nature of the Earth,” and
further emphasizing that the earth is “our home”'? The World Summit on Sustain-
able Development—which convened in Johannesburg in 2002 to take stock of the ac-
tion taken since the Rio conference—adopted a political declaration that proclaimed
the “collective responsibility” of humanity for protecting the environment as part of
a broader effort toward sustainable development.”* Few people would dispute that
nowadays promoting environmental protection and pursuing sustainable develop-
ment belong to the special tasks and fields of activity of the United Nations.

Biological Diversity

A leading textbook defines biological diversity or biodiversity as “the variety of life,
in all of its manifestations. It encompasses all forms, levels and combinations of nat-
ural variation and thus serves as a broad unifying concept”** Another, more exten-
sive formulation is provided by the 1992 Convention on Biological Diversity, which
describes it as “the variability among living organisms from all sources including,
inter alia, terrestrial, marine and other aquatic ecosystems and the ecological com-
plexes of which they are part; this includes diversity within species, between species
and of ecosystems.”**

Climate

“Climate” refers to the atmospheric conditions of the regions of the earth. According
to the 1992 United Nations Framework Convention on Climate Change, the climate
system is comprised of “the totality of the atmosphere, hydrosphere, biosphere and
geosphere and their interactions.”*¢

Sustainability
“Sustainability” is the general norm underlying the effort to protect natural resources
and conserve the environment through sustainable development. As such, it is based
on other general norms such as respect for human life, for nature and its flora and
fauna, for justice, and for development, all of which have roots in various cultures
and civilizations.”” The basic idea of sustainability is quite straightforward: “a sus-
tainable system is one which survives or persists”'®

Economists and moral philosophers are currently engaged in a debate between
advocates of “strong” and “weak” sustainability.'” Proponents of weak sustainability
want to conserve the total capital base, including natural capital, as a guarantee of a
welfare level that at least will remain the same, although this implies the possibility
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that the loss of natural capital could be replaced by economic capital. Many econo-
mists argue that new knowledge and technology will enable humankind to replace
nonrenewable natural resources and thus continue to live with different forms of
damage to nature and the environment. On the other hand, strong sustainability
requires that each type of capital be maintained separately. To achieve this, it is es-
sential to conserve biodiversity, to prevent significant and irreversible damage to the
environment, and to use exhaustible natural resources economically. At present, the
various international legal instruments and the body of international law relating
to sustainable development appear to be based more on “weak” than on “strong”
sustainability.

TYPES OF JURISDICTION OVER NATURAL RESOURCES

Natural resources are spread over the planet, albeit not evenly. Some are fully under
the jurisdiction of one particular state; others are either shared by two or more states
or are beyond the limits of national jurisdiction in international areas.

National Jurisdiction

Resources in areas under national jurisdiction are located within the territorial
boundaries of a single state and under the permanent sovereignty and exclusive au-
thority of that state. In addition to the resources on land, this also includes resources
located in internal waters, such as rivers, canals and lakes, and those in the seas
adjacent to the coast (i.e., in territorial seas and archipelagic waters), on the seabed
and subsoil of the continental shelf, and, in cases where a state proclaims an exclusive
economic zone, those located in the waters up to a distance of 200 nautical miles
from a coast. These various maritime zones—and the extent of coastal states’ powers
therein—will be discussed in chapter 2.

Shared or Transboundary Resources

Shared or transboundary resources transcend the boundaries of a single state and are
therefore shared by two or more states. In the more narrow understanding, shared re-
sources refer to resources that form a unitary whole by virtue of their physical relation-
ship. This is mostly the case with nonliving resources, such as international rivers and
other watercourses; shared bodies of underground waters (“aquifers”); single geologi-
cal structures of oil, gas, or other mineral resources in liquid state; adjacent bodies of
seas, particularly enclosed or semi-enclosed seas; or the airshed or air mass above the
territories of a limited number of states.”” Under a more broad understanding, trans-
boundary resources also include living resources, such as highly migratory fish stocks;
migratory birds and other fauna that straddle the boundaries of two or more states; or
special ecosystems that span the frontiers between two or more states. In the broadest
meaning, shared resources also include global commons, such as the atmosphere or
the resources of the high seas. As shared or transboundary resources are not under
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the national jurisdiction of one single state, it is necessary for states to cooperate with
regard to their conservation and harmonious and equitable utilization.”

Resources in International Areas

Resources in international areas can be found in areas beyond national jurisdiction
and hence no state can claim or exercise sovereignty or sovereign rights over them.
Some of these resources—such as the living resources of the high seas—can be sub-
ject to appropriation by any state or company (unless otherwise regulated by inter-
national agreement); others belong to the “common heritage of humankind” and
are subject to a special international regime of exploitation. The latter include the
resources of the deep seabed area and the resources of the moon and other celestial
bodies. The natural resources of Antarctica are in a special position, inasmuch as
sovereign claims to parts of Antarctica have been “frozen” for the time being, while
the exploitation of some of its resources—namely seals, fisheries, and other marine
living resources—is subject to special rules. Chapter 3 presents in greater detail the
management of these resources.

Global Commons

In old English and Dutch law, the term “commons” denoted an arrangement un-
der which property or resources were held in common and jointly exploited, such
as the village square or shared grazing grounds. From the perspective of property
law, “commons” represent resource domains in which “common pool resources” are
found, in the sense that access to them or the exploitation of them cannot be effi-
ciently limited to a “pool” of users. Following this logic, “global commons” denote
natural resources that are not subject to the national jurisdiction of a particular state
but belong to the international community as a whole; all nations have legal access
to them.* The climate, outer space, the atmosphere, and the high seas may be desig-
nated as part of the “global commons.” As such, they resemble the “common goods”
(res communes) identified by Hugo Grotius in his seminal 1609 work Mare Liberum,
in that they belong to everyone and yet are from no one. In contemporary context,
global commons are defined by the Organisation for Economic Co-operation and
Development (OECD) as “natural assets outside national jurisdiction”” In certain
respects, the global commons can be viewed as the natural wealth beyond national
borders (i.e., beyond the areas that nation-states control) and will be regarded in this
book as encompassing the resources in international areas.

PRINCIPLES IN NATURAL RESOURCE MANAGEMENT

Several principles of international law are relevant for global resource management:
sovereignty, permanent sovereignty over natural resources, self-determination, the
common heritage of humankind, and sustainable development.
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Sovereignty

Since the Peace of Westphalia in 1648, sovereignty has been the most fundamen-
tal characteristic of statehood. In the classic Island of Palmas case, sole arbitrator
Max Huber described the concept in the following way: “Sovereignty in the relations
between States signifies independence. Independence in regard to a portion of the
globe is the right to exercise therein, to the exclusion of any other State, the functions
of a State”** In this sense, sovereignty may be described as “supreme authority within
a territory”?

Sovereignty has also been regarded as the core principle on which contempo-
rary international law is based. As observed by the International Court of Justice in
the Corfu Channel case of 1949, “Between independent States, respect for territorial
sovereignty is an essential foundation of international relations”* Nonetheless, the
establishment of the United Nations with its broad mandate—including internation-
al cooperation in the economic, social, cultural, and humanitarian fields—has had
a great bearing on the scope of state sovereignty. This was perhaps sensed by Judge
Alejandro Alvarez, who in a separate opinion to the same judgment in the Corfu
Channel case considered that “we can no longer regard sovereignty as an absolute
and individual right of every State, as used to be the case under the old law founded
on the individualist regime, according to which States were only bound by the rules
which they had accepted. Today, owing to social interdependence and to the pre-
dominance of general interest, the States are bound by many rules which have not
been ordered by their will”?” This statement is truer than ever today, with over 530
major multilateral treaties deposited with the UN Secretary-General.

Permanent Sovereignty over Natural Resources

Taking root in the concept of state sovereignty, the concept of “permanent sovereign-
ty over natural resources” evolved in the postwar era as a new principle of interna-
tional economic law. It was generated within General Assembly debates as a right of
states and peoples, and its objective was to safeguard the rights of newly independent
and developing countries over their natural wealth and resources against foreign in-
fringement.?® The resolutions resulting from these debates—which will be analyzed
in greater detail in chapter 2—have largely defined the content of the principle. The
most authoritative resolution in this respect is the 1962 Declaration on Permanent
Sovereignty over Natural Resources.” As a right of peoples, “permanent sovereignty
over natural resources” is also part of the right to self-determination as laid down
in common Article 1 of the Covenant on Economic, Social and Cultural Rights and
the Covenant on Civil and Political Rights (both 1966). Paragraph 2 of this provision
determines that “all peoples may, for their own ends, freely dispose of their natural
wealth and resources”” It adds: “In no case may a people be deprived of its own means
of subsistence.®
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The principle—which today is widely accepted as part of general international
law*'—entails several rights related to resources, including the right to explore and
exploit natural resources freely and the right to regulate foreign investment. Over
time, the objects to which the principle applies have ranged from “natural resources”
and “natural wealth and resources”? to “all its wealth, natural resources and eco-
nomic activities”* In recent General Assembly resolutions, the scope of the concept
has again been confined to “natural wealth and resources™* Apart from rights, the
principle has also come to entail obligations, in particular as a result of develop-
ments in the fields of international economic cooperation, environmental conserva-
tion, and human rights. These include a duty to exercise sovereignty over resources
for the development of a nation and the well-being of the population, an obligation
to respect the rights and interests of indigenous peoples, and a duty to use natural
wealth and resources in a sustainable way.*®

Self-Determination
The principle of self-determination—as included in Article 1(1) of the Covenant on
Economic, Social and Cultural Rights and the Covenant on Civil and Political Rights—
entails the right of peoples to “freely determine their political status and freely pursue
their economic, social and cultural development” While the concept of “self-deter-
mination” was anticipated in 1918 in a speech by U.S. president Woodrow Wilson, it
is within the United Nations that it has evolved into a principle of international law.*
Referred to in Articles 1(2) and 55 of the UN Charter as a foundation for “friendly re-
lations among nations,” it has received practical meaning in the context of the process
of decolonization. The principle of self-determination has especially found expression
in the landmark Declaration on the Granting of Independence to Colonial Coun-
tries and Peoples of 1960 as a legal right of colonial peoples “to freely determine their
political status and freely pursue their economic, social and cultural development
Within the anticolonial context, the right to self-determination has widely been inter-
preted as entailing a right of secession for peoples under colonial administration.
Outside the colonial context, a right to self-determination exists for all peoples,
although it is not equated with a right to secession and a right to political indepen-
dence. The UN Declaration on the Rights of Indigenous Peoples, adopted after near-
ly twenty-five years of deliberation in 2007, now also acknowledges a right of self-
determination to indigenous peoples, by virtue of which “they freely determine their
political status and freely pursue their economic, social and cultural development.”*®
However, the declaration limits the right to self-determination of indigenous peoples
to autonomy within the state territory.”

Common Heritage of Humankind
In 1967, UN Ambassador Arvid Pardo of Malta proposed that the General Assembly
declare that the seabed and the ocean floor beyond the limits of national jurisdic-
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tion was “the common heritage of mankind?” Earlier in the same year, the General
Assembly had declared outer space, including the moon and other celestial bodies,
to be “the province of all mankind”*® Pardo’s remarkable proposal eventually led to
the adoption in 1970 of the Declaration of Principles Governing the Sea-bed and the
Ocean Floor, and the Subsoil Thereof, Beyond the Limits of National Jurisdiction,
in which the General Assembly proclaimed the seabed area and its resources as the
“common heritage of humankind,”*" and to the incorporation of the same principle
in the UN Convention on the Law of the Sea in 1982. With the adoption of the
Agreement Governing the Activities of States on the Moon and Other Celestial Bod-
ies in 1979, the principle of the “common heritage of humankind” was also applied
to the natural resources of the moon and other celestial bodies.

Today, there is no precise definition of what the principle of “common heritage
of humankind” entails. In general, it implies that certain areas and resources beyond
national jurisdiction should not be exploited for the national or private gain of states
or corporations. The principle thus certainly entails the ideas of nonappropriation
(in contrast to the principle of “first come, first served”), common management,
sharing benefits, using resources for peaceful purposes, preserving resources for fu-
ture generations, and freedom of scientific research.

It is interesting to note that the principle does not figure in the new multilateral
environmental agreements of the 1990s. The UN Framework Convention on Cli-
mate Change (1992), the UN Convention on Biological Diversity (1992), and the UN
Convention to Combat Desertification in Countries Experiencing Serious Drought
and/or Desertification, Particularly in Africa (1994) instead refer to the notion of the
“common concern of humankind.” This idea is not associated with a special interna-
tional regime, but it still carries the connotation of the global nature of the problems
at stake.*

Sustainable Development

The concept of sustainable development was introduced to the international agenda
in 1987 through the report of the World Commission on Environment and Develop-
ment, Our Common Future. The commission (also known as the Brundtland Com-
mission) defined sustainable development as “development that meets the needs of
the present without compromising the ability of future generations to meet their
own needs”* Over time, the concept of sustainable development has been broad-
ened and deepened.*

The origins of the concept lie in provisions relating to the sustainable use of
natural resources, such as those found in international fishery regulation and in for-
estry. In this context, the core issue was preserving the regenerative capacity of a
school of fish or a forest in order to achieve optimal economic production. Under the
influence of the publication in 1972 of the Club of Rome’s report Limits to Growth*
and the Stockholm conference of the same year, the concept of optimal and rational
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use of natural resources began to be considered in a more general sense and applied
to all natural resources—living and nonliving, renewable and nonrenewable. (With
regard to nonrenewable resources, the main concern was rational consumption and
the avoidance of waste). The concept was thus essentially a principle of conserving
nonrenewable resources through rational and prudent use and maintaining the pro-
ductivity of renewable resources indefinitely.

Since the Declaration on the Human Environment of the Stockholm confer-
ence of 1972, however, the concept has been expanded to the general need to protect
nature and the environment and the ecological system of the earth, taking into con-
sideration the interests of future generations. Gradually, these concerns began to be
related not only to maintaining productive ecosystems, both terrestrial and marine,
but also to protecting the ozone layer, the climate system, and other ecological func-
tions of the planet that are vital for humankind.

The Stockholm conference also struck a compromise: environmental protec-
tion and economic development must go hand in hand regardless of the different
environmental problems of developing and industrialized countries. Since then, it
has become generally recognized that economic growth is indispensable and is an
important engine of sustainable development, but only after taking into consider-
ation environmental demands and the sustainable use of natural resources. At the
1992 Rio conference, the scope of sustainable development was broadened to in-
clude poverty reduction and economic development for developing countries and
economic growth for all countries, thus striking a balance between the concerns of
the industrialized and the developing countries.

Sustainable development has come a long way from the original meaning of
sustainable use of natural resources. Although the definition now includes more an-
thropocentric and socioeconomic substance, it is fair to say that sustainable use of
natural resources continues to be the core of the concept of sustainable development.
Alertness is called for to prevent sustainable development from becoming an all-en-
compassing concept, if not a mantra, and there should be an accurate and continu-
ous reconsideration of what can and cannot be part of the concept. The remarkably
concise definition of the Brundtland Commission still provides the best guidance in
this discussion.*

Chapter Outline

Chapter 1 provides a historical background and demonstrates that early forms of
international organization in the pre-UN period often included schemes for natu-
ral resource management. Attention is paid to the early river commissions for the
Danube and Rhine, to the early steps in fisheries conservation, and to early efforts to
protect international wildlife. It also examines efforts within the League of Nations
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to address the issue of access to natural resources and world economic development
and to settle international resource conflicts, partly through the Permanent Court of
International Justice. Such experiences influenced the ideas for setting up the post-
World War IT international organization and are reflected, inter alia, in the establish-
ment of ECOSOC and various specialized agencies, most notably the Food and Ag-
riculture Organization (FAO), the World Bank, and the United Nations Educational,
Scientific and Cultural Organization (UNESCO).

The next two chapters address in some detail the evolution of UN concerns re-
garding global resource management. Chapter 2 starts with a more general discus-
sion of the responsibilities the UN Charter established in the economic and social
field. Subsequently, the chapter focuses on national resource management and maps
out the evolution of the main themes and trends in UN concerns about natural
resource management. These include unsuccessful early postwar ideas on interna-
tional management of national natural resources, the rise of economic nationalism
reflected in the genesis of the concept of permanent sovereignty over natural re-
sources, the broadening of sovereignty over resources by extending national juris-
diction to marine resources and the deepening of natural resource sovereignty, for
example through nationalization of the natural resource sector as a key element of
the effort to establish a New International Economic Order (NIEO). This is followed
by a discussion of the evolution of the law of the sea and an analysis of the inception
of the concept of sustainable development in the United Nations and of the contri-
bution of the concept of proper global resource management to the achievement
of the Millennium Development Goals (MDGs), particularly Goal 7 on ensuring
environmental sustainability.

Chapter 3 addresses UN concerns about natural resource management from a
global perspective. It examines the management of the areas and resources beyond
the limits of national jurisdiction, often referred to as the global commons. These
include the high seas, the ocean floor, the Antarctic environment and the Arctic
region, the atmosphere, and outer space, particularly the moon and other celestial
bodies. These areas have been used by the United Nations as a kind of laboratory for
testing new ideas on the sharing of resources, such as the common heritage of hu-
mankind, the common concern of humankind, and international administration.

Chapter 4 reviews the international architecture of environmental governance
and global resource management. It pays considerable attention to the United Na-
tions Environment Programme and deals with other environment-related institu-
tions, including the Commission on Sustainable Development (CSD) and the Global
Environment Facility (GEF). The chapter also reviews the role of various specialized
agencies in natural resource management, particularly the FAO, the International
Fund for Agricultural Development (IFAD), the World Meteorological Organization
(WMO), the World Bank, and UNESCO, and that of the secretariats of multilateral
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environmental and commodity agreements. It concludes that consultation and deci-
sion making about natural resource management is rather poorly organized within
the UN system. Therefore, it proposes some alternative ideas for proper global re-
source management, including the idea of establishing a new UN world environ-
mental organization.

Chapter 5 discusses recent concerns about the relationship between natural re-
sources and armed conflict. While it seems logical that plentiful natural resources
should engender prosperity, the record of instability and violence in countries such
as Angola, Sierra Leone, Liberia, and the Democratic Republic of the Congo sug-
gests a correlation between resource abundance and conflict—the so-called resource
curse. In the early years of the twenty-first century, this has given rise to a shift in
thinking about the role of natural resources in stability and development. This relates
first of all to internal armed conflict to gain control over natural resources, an issue
addressed by the Security Council through its sanctions on conflict trade and blood
diamonds. Second, it relates to changing geopolitical relations, such as instability in
the resource-rich Russian Federation and the rise of China as an economic power
and its quest for access to natural resources in Africa and Asia.

The last two chapters are more reflective and prospective. Chapter 6 sketches the
role of the International Court of Justice in settling natural resource disputes. It ex-
amines the jurisprudence of the court from the perspective of natural resources and
analyzes cases concerning maritime delimitation and fishery disputes, land boundary
disputes, disputes over water management, and international armed conflicts. Chap-
ter 7 summarizes the four main roots of the UN’s involvement with natural resource
management. These are, in nearly consecutive order: the post—-World War II concern
about the security of the supply of and access to natural resources; the quest for
permanent sovereignty over natural resources as part of the push for decolonization;
the growing concern over the nonsustainable use of natural resources; and the role of
natural resources in armed conflict as well as the protection of the environment and
natural resources during times of armed conflict. Chapter 7 also reviews the princi-
pal actors within the UN system involved in resource management. Attention is also
paid to the role of international commissions and of particular individuals.

Lastly, the chapter highlights the conceptual contribution of the UN to interna-
tional approaches to managing natural resources and conserving the environment.
The UN has been instrumental in generating widespread interest in rational resource
management, taking into account developmental, environmental, and social dimen-
sions. UN organs as well as its specialized agencies have made intellectual invest-
ments and undertaken numerous operational activities to foster economic develop-
ment and a sustainable use of natural resources. Moreover, the political debates in
various UN forums and conferences have resulted in new concepts for managing
resources, such as resource sovereignty (on land and in the sea), duties as well as
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rights, the sharing of transboundary natural resources, the management of the global
commons, and sustainable development. In examining the UN’s conceptual contri-
butions, the chapter seeks to identify the factors, circumstances, continents, institu-
tions, and even particular persons that were instrumental in generating ideas on
national and global resource management and the bringing of change.

Methodology

A major part of the study is based on the records of relevant debates within the Unit-
ed Nations and within other international organizations; an analysis of the related
documents, including treaties, UN resolutions, and other legally or politically rel-
evant instruments and reports; and literature and other relevant secondary sources
in the fields of economics, political science, and international law. Furthermore, and
in the spirit of the UN oral history project, this book builds on the materials available
through the oral interviews conducted within the context of United Nations Intel-
lectual History Project.



Historical Background: Formative
Phases of International Organization
during the Pre—UN Period

e Early History of International Organization

e Early Examples of International Natural Resource Management
¢ The League of Nations

e Assessment

In order to understand contemporary patterns of global resource management, it is
useful to examine the historical evolution of the concept of international organiza-
tion as it exists today. For this purpose, this chapter first reviews the roots and early
history of international organization. It also introduces early organizational forms
set up to manage natural resources. Next, this chapter examines the period of the
League of Nations, with particular attention to natural resource regulation and ac-
cess to raw materials.

Early History of International Organization

Before the nineteenth century, forms of international organization were relatively
rare. In ancient Egypt and Mesopotamia, there are a few known cases of indepen-
dent communities that collaborated in the management of rivers for agricultural
purposes, but their cooperation lacked organizational structure. Moreover, con-
flicts between these communities soon ended any form of cooperation.! In ancient
Greece, some forms of international organization existed, the political confedera-
tions being the most advanced. These leagues of cities had councils that were autho-
rized to make majority decisions and sometimes even had an assembly that could
levy contributions for military expenditure. Also in ancient Italy primitive forms of
international organization existed. Yet the rise of the Roman empire ended this de-
velopment. In the Middle Ages, examples of international organization include the
Hanseatic League, a trade coalition of cities in the North of Europe, and the league
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of Swiss cantons (the Everlasting League), which was set up for defensive purposes.
Any form of international cooperation between states, however, proved impossible
due to continuous power struggles between the European empires. From the seven-
teenth century on, international relations were based on the principle of the balance
of power, which in practice could only be challenged by waging war.

Averse to the continuing threat of war, various seventeenth- and eighteenth-
century philosophers elaborated on the idea of a general peace organization. As early
as 1623, a French monk named Emeric Crucé proposed that a federation of states be
established consisting of a council of ambassadors that could settle disputes between
members.* Around the same time, the Dutch jurist Hugo Grotius suggested that “it
would be advantageous, indeed in a degree necessary, to hold certain conferences of
Christian powers, where those who have no interest at stake may settle the disputes
of others, and where, in fact, steps may be taken to compel parties to accept peace
on fair terms”* More than half a century later, William Penn went a step further and
proposed a federal union or “European diet” This diet was to have a parliament with
broad powers. The number of representatives of each state in the parliament was to
be determined by the state’s income. The idea of an international court of arbitration
was further elaborated by Abbé de Saint-Pierre. In his 1713 book entitled Projet pour
rendre la paix perpétuelle en Europe, he introduced the idea of a “union of sovereigns”
for the settlement of legal disputes and assigned decision-making functions to the
union’s principal organ, the congress of envoys. Rousseau’s “federation of states” as
well as Kant’s “alliance of peace” or “league of nations” built on this idea.?

When the modern concept of international organization finally emerged in the
nineteenth century, it did so as a response to political needs rather than as a matter
of ideology. For present purposes, it suffices to identify three main streams in the
evolution of international organization: the Concert of Europe, the Hague system,
and public international unions.

THE CONCERT OF EUROPE

The Concert of Europe refers to the system of multilateral high-level political con-
ferences that replaced the system of predominantly bilateral consultations between
states. This system goes back to the Congress of Vienna, which was convened in the
period November 1814 to June 1815. The Congress of Vienna aimed to reshape the
European order after the defeat of the French emperor Napoleon. In order to prevent
a relapse into war, the congress sought to create a balance of power between the Eu-
ropean states. The efforts of the European powers resulted in the 1815 Treaty of Paris,
which set new borders for the European continent and established the Quadruple
Alliance among Great Britain, Prussia, Austria, and Russia.

The Congress of Vienna proved significant in more than one way. It marked
the beginning of a system that may be referred to as diplomacy by conference. This
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concert system aimed to promote peaceful coexistence between states, including
through the negotiation of international regulations. In this regard, the regulation of
navigation on international rivers is significant. In addition, the Congress of Vienna
gave meaning to the term “great power” as a distinct category based on the idea that
powerful states should assume greater responsibility than other states. Finally, the
conference laid the foundations for the modern concept of “Europe.” It defined Eu-
rope not only as a geographical area but also (and foremost) as a social and political
community of independent states that adhered to certain social principles. In this

way, the concert system established a “European family”

THE HAGUE SYSTEM

Whereas the Concert of Europe was an entirely European affair, the Hague system
opened international diplomacy to the larger community of states. The two peace
conferences held in The Hague in 1899 and 1907 constituted the first “global” politi-
cal summits in history in the sense that countries from all five continents that at the
time contained sovereign states were represented. They further replaced the hege-
monic power of the Concert of Europe with a system in which small states were also
given the opportunity to voice their interests on an equal footing with the great pow-
ers. Thus, the Hague peace conferences marked the beginning of the modern system
based on the sovereign equality of states. In 1899 twenty-six states participated and
in 1907 forty-six states did so, thus marking the expansion of the number of states
participating in international consultations and in international lawmaking.

Yet the principal significance of the Hague conferences lies in their contribution
to the establishment of a comprehensive system to promote peace and regulate war
in abstracto (and to a lesser extent the prevention of war). Rather than focusing on a
particular crisis, the Hague conferences intended to formulate instruments for pre-
venting war, conducting hostilities, and peacefully settling disputes in general. The
1899 conference created the Permanent Court of Arbitration with general authority
to deal with arbitration cases brought before it by the parties to the Convention (1)
on the Pacific Settlement of International Disputes (1899). Plans to set up a really
permanent court were disappointed, though. At the 1907 peace conference, proposals
to establish a general court of arbitral justice or an international prize court did not
materialize.” In reality, the Permanent Court of Arbitration has been neither a proper
nor a permanent court. Its function is to serve as a secretariat and registry providing
legal and administrative support to arbitral tribunals or commissions of inquiry that
are established ad hoc for each specific case. To date, the Permanent Court of Arbitra-
tion still functions in this role as the oldest international body for settling disputes.

PuBLIC INTERNATIONAL UNIONS

Public international unions constitute the third main stream in the nineteenth-
century evolution of the modern concept of international organization. These were
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permanent associations of governments or administrations (such as national railway
or postal bureaus) that were established on the basis of a multilateral treaty in fields
where cooperation between governments had become imperative, such as transpor-
tation or telecommunication.® Early examples include the International Telegraphic
Union (founded in 1865) and the Universal Postal Union (founded in 1874). Al-
though they were still far away from advanced intergovernmental institutions of
modern times, the public international unions were the first functional organiza-
tions in history and have been characterized as “rudimentary pieces of a system of
intergovernmental collaboration™

Whereas the Concert of Europe and the Hague system were primarily occu-
pied with high-level political and diplomatic issues, the public international unions
were set up primarily to deal with the practical aspects of international coopera-
tion. They served inter alia as clearinghouses for information, as centers for dis-
cussion between governments on particular issues, and as instruments for coordi-
nating national policies and practices. However, the diverse working fields of the
public international unions—which ranged from agriculture to railroads and even
narcotic drugs—paved the way for the modern system of specialized international
organizations. Moreover, their structure—which included a conference of states for
general decision making, a secretariat with a permanent staft, and a governing body
to manage the organization—served as an example for modern international orga-
nizations.

Early Examples of International Natural Resource Management

Institutional management of natural resources has its origins in early organizations
set up to manage rivers, fisheries, nature, and wildlife. These early attempts to man-
age shared natural resources provide important early examples of interstate coopera-
tion,'* particularly elaborating fundamental management principles. Furthermore,
they created models of institutional structure.

THE R1vER COMMISSIONS

The river commissions are among the earliest examples of interstate cooperation to
manage a natural resource. Their origin can be traced back to the Administration gé-
nérale de I'Octroi de navigation du Rhin, which was established by a treaty between
France and the Holy Empire dated 15 August 1804." Whereas that organization
was only concerned with the management of one particular river, the foundations
for a comprehensive system to manage European rivers were created by the Vienna
Congress of 1815. In Articles 108 to 117 of its Final Act—also characterized as the
“constitutional charter” for European river navigation law'>—the congress adopted
the principle of free and nondiscriminatory navigation on international rivers and
established basic rules for navigation on such rivers."
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Some rivers, including the Rhine, the Elbe and the Po, were specifically men-
tioned in the Final Act. The navigation of these and other rivers was to be regu-
lated by common instruments that were based on the rules established in the Final
Act."In the years following the congress, several of these instruments were adopted.
Examples include the Convention . . . Relative to the Free Navigation of the Elbe
(1821) and the Mainz Convention (1831) relating to the Rhine. The latter conven-
tion established a supervisory Central Commission for Navigating on the Rhine,
which still exists today. Other examples of early river commissions include the Eu-
ropean Commission of the Danube, established through the 1856 Treaty of Paris.
Although a commission for the Elbe was not established until after the conclusion of
the 1919 Treaty of Versailles, it was preceded by a Commission of Revision that was
charged with supervising the 1821 convention.”” The regime of free navigation was
also extended to watercourses in colonial Africa and Asia, but without transposing
the system of river commissions to these watercourses. The International Commis-
sion of the Congo, established by the Treaty of Berlin in 1885, is a rare example of a
nineteenth-century river commission outside Europe.'®

The principal task of the early river commissions was to implement the principle
of free navigation as developed within the specific conventions. They represented in
a way the “community of riparians” of transboundary rivers—a notion denoting the
idea of common ownership of an international watercourse by the riparians.” The
competences of the commissions ranged widely, from issuing permits to establish-
ing and enforcing navigation rules to setting the rules for levying tolls, although
their mandates remained generally limited to navigation and related matters. With
the exception of the first organization that dealt with the management of rivers, the
Administration générale de I'Octroi de navigation du Rhin, the exploitation of fresh-
water resources and the control of pollution were not among the responsibilities of
the nineteenth-century river commissions.

As a result of the industrial revolution in Europe and the United States, the use
of rivers for other purposes than navigation grew considerably. Examples include
using water for irrigation, for generating hydroelectric power, and for drinking water
and sanitation.'® These developments made apparent the need to initiate new forms
of international cooperation, aimed specifically at managing freshwater resources.
In 1911, the Institut de Droit international recommended the appointment of per-
manent joint commissions that would render decisions and opinions about situa-
tions where building new installations or altering existing installations in a shared
watercourse would have a harmful impact on the portion of the watercourse located
in the territory of another state or states.'® In subsequent years, various special com-
missions were established to supervise the equitable utilization of the freshwater re-
sources by all riparians. An early example of such a commission is the International
Joint Commission (IJC) of Canada and the United States, which was established by
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the Boundary Waters Treaty concluded in 1909 between the United States and Great
Britain and still exists today. The treaty endowed the IJC with a broad mandate that
includes settling disputes involving the use of waters and was the first instrument
to commit its parties to preventing pollution.?® In 1920, a draft treaty on pollution
prevention was drawn up under the auspices of the IJC, although it was never ad-
opted.” Nevertheless, the attempt indicated growing awareness that the process of
industrialization affected the quality of the water itself. Over the course of the twen-
tieth century, specialized commissions were set up to deal with the issue of water
pollution.

INTERNATIONAL REGULATION OF FISHERY AND SEALING

The regulation of fishery and sealing is another example of early interstate coopera-
tion to conserve and manage shared natural resources. A number of conventions re-
garding freshwater fishery were concluded beginning in the middle of the nineteenth
century. These were of a bilateral character, such as the 1892 Convention between the
Grand Duchy of Luxembourg and Prussia Concerning the Regulation of Fisheries in
Boundary Waters (1892) * or the Convention Concerning Fishing in the Bidassoa
between Spain and France (1886),* but also multilateral, as for example the Treaty
Concerning the Regulation of Salmon Fishery in the Rhine River Basin (1885),”
the Berne Convention Establishing Uniform Regulations Concerning Fishing in
the Rhine Between Constance and Basel (1860),% or the Convention Concernant
I'Exploitation et la Conservation des Pécheries dans la Partie-Frontiere du Danube
(1902).” While none of these conventions set up special commissions to regulate
freshwater fisheries, the conventions are relevant as early examples of institutional-
ized cooperation between states with regard to living natural resources.

Around the same time, the first steps were taken with to conserve marine fisher-
ies and other resources of the seas. Fisheries treaties had in fact been concluded since
the Middle Ages but were mostly concerned with ensuring freedom from molesta-
tion while fishing or were limited to coastal waters. In the nineteenth century, the
need to more systematically regulate fishing and the harvesting of marine resources
on the high seas became apparent after the first signs of overharvesting began to be
seen with some valuable species. This development was attributable particularly to
advancements in fishery techniques and the improvement of fishing capacity with
the introduction of steam engines.

Yet the first steps in the multilateral management of living marine resources
were not made in the context of fisheries but in relation to the preservation of seals.
Like fish, seals were hunted on the high seas and efforts to conserve them suffered
from the same problems as did efforts to manage fisheries. In 1876, Britain, Ger-
many, Norway, the Netherlands, and Sweden attempted concurrent international
regulation when they designated closed seasons for seals around eastern Greenland
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and Jan Mayen Island.?® It was also in the context of sealing that one of the first
“environmental disputes” was settled by interstate arbitration. In the seminal Ber-
ing Sea controversy over fur sealing, an arbitral tribunal was established to solve a
dispute that arose after the United States unilaterally sought to impose conservation
measures on sealing on the high seas to prevent the alleged overexploitation of fur
seals by Great Britain. The arbitral tribunal eventually decided that the United States
had no property rights with regard to the seals and no right to unilaterally prohibit
sealing beyond the three nautical mile limit of the territorial sea (a limit that origi-
nates from the cannon-shot rule advocated by the Dutch jurist Cornelis van Bynk-
ershoek in his seminal work De Dominio Maris of 1703), upholding the doctrine of
freedom of the high seas.”” Nevertheless, the controversy is relevant at least in two
aspects. First, it showed the potential for disputes over valuable natural resources ly-
ing beyond the national jurisdiction of any state. Second, it marked the beginning of
unilateral attempts to regulate resource exploitation—a tenet that would be common
in subsequent attempts to regulate exploitation of marine resources. Moreover, this
late-nineteenth-century dispute showed that the motive behind conservation then
was merely to protect fur seals as an economic asset.”

Signs of overexploitation soon became evident with regard to fisheries as well,
and this resulted in various attempts to regulate them multilaterally. In 1881, a ma-
jor conference was convened on fisheries of the North Sea that was attended by all
the major powers of the time. The conference led to the adoption of the North Sea
Fisheries Convention of 1882 and its 1887 supplement, perhaps the earliest multi-
lateral conventions on fisheries. These conventions mostly emphasized policing and
enforcement measures within a carefully defined area, although it is important to
note that the conference itself was triggered by the perception that the North Sea
was being overfished.”! The emerging perception that marine species could become
overharvested and depleted also triggered the establishment in 1902 of the first or-
ganization entrusted with the coordination of scientific research on fisheries, the
International Council for the Exploration of the Sea (ICES),** which later began to
provide scientific advice under a number of fisheries conventions. The establishment
of the ICES indicated that the prevailing idea of inexhaustibility of living resources
had begun to change and that people were beginning to see scientific information as
the necessary basis for conservation measures.

A further step in the evolution of fishery management was the adoption of a
number of multilateral conventions that were aimed at conserving commercially
valuable species, the abundance of which had begun to be threatened. One such
example was the Convention for Preservation and Protection of Fur Seals in the
North Pacific (1911), which prohibited pelagic sealing and introduced a number
of measures that resembled modern environmental treaties (i.e., setting quotas and
regulating trade in objects from seal hunting). Another important development in
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the management of shared fishery resources was the adoption of the Convention for
the Preservation of Halibut Fishery of the Northern Pacific Ocean (1923),** which
established one of the earliest marine fishery commissions, the International Fisher-
ies Commission. While initially entrusted merely with conducting research into the
halibut fishery, the powers of the commission were gradually increased to include the
authority to limit catches in certain areas, regulate fishing gear, close areas to protect
immature halibut, and establish closed seasons.*® The Convention for the Protection,
Preservation and Extension of Sockeye Salmon Fishery of the Fraser River System
(1930)*¢ similarly established the International Pacific Salmon Fisheries Commis-
sion in 1937 and gave it important regulatory powers.

INTERNATIONAL PROTECTION OF NATURE AND WILDLIFE

A third area where early concerns with natural resource management and conserva-
tion emerged was with regard to the protection of migratory birds and other migra-
tory animals on land. The early steps focused on species of flora and fauna that were
useful to human beings. Protection of nature and wildlife was hence motivated by
economic rather than ecological reasons. A typical example of these concerns was
the Convention for the Protection of Birds Useful to Agriculture (1902),” its title
tellingly revealing its purpose. Although limited in its approach, the convention ad-
opted conservation techniques that would later be used in modern environmental
treaties, such as the total protection of certain birds and the prohibition of certain
methods of killing. The convention could also be considered the first multilateral
convention that protected certain species of wildlife. However, the first treaty that
was aimed at the protection of wildlife in a particular region was the 1900 Conven-
tion Destinée a Assurer la Conservation des Diverses Espéces Animales Vivant a
IEtat Sauvage en Afrique qui sont Utiles 8 'Homme ou Inoffensives,* the purpose

TABLE 1.1. Early Institutions for International Management of Natural Resources

River Commissions

o LAdministration générale de I'Octroi de navigation du Rhin (1804)

o Central Commission for Navigation on the Rhine (1831)

« European Commission of the Danube (1856)

o Commission of Revision (1821) for the Elbe (replaced by the International Commission
for the Elbe in 1919)

« International Navigation Commission of the Congo (1885)

« International Joint Commission (1909; Canada and the United States)

Fishery Commissions

« International Council for the Exploration of the Sea (1902)
« International Fisheries Commission (1923)

« International Pacific Salmon Fisheries Commission (1930)
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of which was protecting natural resources in Africa, particularly by imposing limita-
tions on trade in furs and skins.

Common to all these early efforts in natural resource management is that they
were sporadic, concerned only with specific aspects of resource use, and, in the case
of living natural resources, directed at species that had already become endangered.
In addition to this, the accompanying institutional arrangements were rudimentary
and fragmented in nature. Nevertheless, they can be regarded as important mile-
stones in the development of institutionalized cooperation because they were early
instruments for regulating the exploitation and conservation of shared natural re-
sources—although they were resources that were commercially valuable or other-
wise useful. These initial steps laid the foundations of institutionalized management
of natural resources that would evolve in the United Nations era. The first contours of
this institutionalized management, however, began to take shape during the League
of Nations.

The League of Nations

Established in 1919, the League of Nations was the first worldwide international or-
ganization vested with the general duty of containing conflict and promoting inter-
national peace and security. Although the Covenant of the League of Nations was
limited to political issues—especially to peace and security matters—its organs none-
theless undertook considerable activity in the economic field. This included policies
about natural resources. As a result, a number of important developments took place
with regard to natural resource management during the League era. Early attempts
took place under the auspices of the League to lay down general rules about the
exploitation of living marine resources. In addition, the League concluded a num-
ber of multilateral conventions on natural resources. During the League years, the
regulation of commodities and related discussions on access to raw materials began
to develop. Of particular interest are the first examples to solve disputes involving
natural resources through judicial means.

EARLY ATTEMPTS AT CODIFICATION:
THE EXPLOITATION OF PRODUCTS OF THE SEA

The early attempts at codification were an important episode in the League’s involve-
ment in natural resource management. In 1924, the assembly requested that the
council convene a committee of experts “to prepare a provisional list of the subjects
of international law[,] the regulation of which by international agreement would
seem to be most desirable and realizable at the present moment.”** The seriousness of
the endeavor was underlined by the fact that these experts should “not merely [pos-
sess] individually the required qualifications but also as a body [represent] the main
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forms of civilization and the principal legal systems of the world,” a requirement
later followed in the United Nations era with the International Law Commission.
The Committee of Experts for the Progressive Codification of International Law; as it
was called, prepared an initial list of topics that included the question of “exploitation
of the products of the sea” It appointed Argentinean professor José Ledn Sudrez as
special rapporteur on the topic.*

In 1926, Suarez submitted his first report,*' which deserves special attention be-
cause a number of his observations still hold true today. Suarez noted that the exist-
ing international regulation of the exploitation of the products of the sea, though it
had proved valuable on occasion, was no longer adequate because it “has hitherto
been of a limited and local character and has, except in two or three cases, been di-
rected not solely to the protection of species from extinction but mainly to establish
police measures and to ensure reciprocity and commerce, regardless of biological
interests, which in this case are inseparable from economic and general interests”
In Sudrez’s view, the result of such regulation had been “the useful but by no means
sufficient one of delaying, but not preventing, the extinction of some of the princi-
pal species” As a result, “marine species of use to man will become extinct unless
their exploitation is subject to international regulation”” This would have detrimental
consequences: “as, if we consider the life of all the species in the animal kingdom,
biological solidarity is even closer among the denizens of the ocean than among
land animals, the disappearance of certain species would destroy the balance in the
struggle for existence and would bring about the extinction of other species also.

Sudrez noted a truism that would trouble efforts to regulate fisheries throughout
the twentieth century, particularly stocks of highly migratory fish: “The majority of
aquatic animals are essentially migratory, and it is this characteristic which creates
the biologico-geographical solidarity of species, which should find its counterpart
in a legal solidarity in the sphere of international law in which we are working”
International regulation should take account of that fact, “for animals, happier in
this than men, are ignorant of jurisdictions and national frontiers and observe not
international law but internationalism; the sea for them is a single realm, like Ovid’s
dream of a world forming a single fatherland for humanity”

In Sudrez’s opinion, the exploitation of the products of the sea required regula-
tion most urgently in the waters nearest to the coasts, as those waters contain species
most useful to humankind. Among “the most economically important species which
should be preserved for the use of humanity;” Sudrez included herring, salmon, cod,
mackerel, and hake. He also drew attention to seals, which were in danger of ex-
tinction, and to the modern whaling industry, which was rapidly exterminating the
whale. With regard to the latter, Sudrez observed a number of issues that would be-
come characteristic for other fisheries as well with the increase of industrial fishing:
the use of “the perfected form of weapon and special craft” and the great increase of
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“floating factories,” which accelerates the production process and renders national
control impossible, “since no action can be taken in the open sea”*

Suarez thereby pointed out to what for a long time would be considered the
greatest obstacle to effective conservation of marine resources—the principle of the
freedom of the seas. The principle, which for centuries had governed the use of the
high seas, implied that everyone could navigate, conduct commerce, and fish as long
as the rights of others were not hindered. Decisive in establishing this principle was
a booklet called Mare Liberum (1609) in which the Dutch jurist Hugo Grotius had
opposed the claims to sovereignty over oceans that Portugal, Spain, and some other
countries of his time had advanced.* The booklet—which won a great reputation and
decisively influenced the development of the law of the sea—was based on the prem-
ise that the sea must be free because it is impossible to occupy infinite and boundless
natural elements such as air and marine waters. While this made perfect sense with
regard to navigation, applying the same logic to the use of marine resources had
different implications, for it meant that states could not regulate the exploitation of
the resources of the high seas unless they did so by common agreement. Of course,
this did not raise serious problems when the exploitation of the seas was limited to a
few users, but as improvements in fishing techniques resulted in overexploitation of
marine resources, the limitations of the principle became rather apparent. Through-
out the twentieth century these same limitations were used as arguments in favor of
extending the sovereignty of coastal states over extensive maritime areas.

Calling upon the Committee of Experts, Sudrez observed that “the riches of the
sea, and especially the immense wealth of the Antarctic region, are the patrimony of
the whole human race, and our Committee is the body best qualified to suggest to
the Governments what steps should be taken before it is too late” In his view, “To
save this wealth, which, being to-day the uncontrolled property of all, belongs to
nobody, the only thing to be done is to discard the obsolete rules of the existing trea-
ties, which were drawn up with other objects, to take a wider view, and to base a new
jurisprudence, not on the defective legislation which has failed to see justice done
but on the scientific and economic considerations which, after all the necessary data
has been collected, may be put forward, compared and discussed at a technical con-
ference by the countries concerned” Suarez’s posture in this respect was remarkable.
As he himself proclaimed, he was “not considering . . . the interests of the moment or
of any particular country but the general interest of mankind, which before long will
have to draw upon the reserves of the sea to make good the inadequacy of the food
production of the land. It is our business to see that this step is not taken too late”**

Suarez concluded that it was possible through adequate regulation to exploit
the products of the sea economically; that such regulation could not fail to be in the
general interest; that existing treaties “have not always taken into account the point
of greatest importance to humanity, which is to find means to prevent the disap-
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pearance of species, and not infrequently they concern measures of police or purely
commercial measures, without considering the biologico-economic aspect, which is
the essential aspect”; and that the attention of all maritime powers should be called
to the urgent need to establish regulations by holding a conference.*

After discussing the report, however, the Committee of Experts felt that a spe-
cial procedure should be followed because of “the extremely technical nature of
the subject” and because a number of governments had indicated that the question
needed to be studied at greater length and in greater detail. The committee felt that
a conference of experts was the proper body for formulating an opinion on these
problems and on the best method of creating rules without undesirable delay. Such
a conference should include experts in maritime zoology, representatives of the ma-
rine products industry, and jurists and should draw on the cooperation of institu-
tions such as the ICES.* These recommendations remarkably resemble modern in-
ternational rule making in regulating natural resources, where the input of science
has come to play a crucial role. These suggestions were taken up by the Council
and the General Assembly of the League,” and the latter instructed the Economic
Committee of the League to study, in collaboration with the ICES and any other
organization especially interested in the matter, “the question whether and in what
terms, for what species and in what areas, international protection of marine fauna
could be established”*

The conference on the Progressive Codification of International Law, which in
the meantime had convened at The Hague in 1930, examined only three topics that
were ultimately considered suitable for codification—the questions of nationality,
territorial waters, and responsibility of states for damage to foreigners. However,
even with regard to these three topics the conference mostly failed to achieve its aim;
it succeeded in adopting international instruments only on the topic of nationality.
In contrast, a draft convention on territorial waters did not garner sufficient support,
as states were unable to agree on the breadth of the territorial sea. For centuries,
sovereignty was accepted only for internal waters (lakes, rivers, canals, ports) and a
narrow belt of sea next to the shore—the territorial sea. However, no uniform agree-
ment existed on the extent of the latter. While the major maritime powers insisted
on a limit of three nautical miles, some other coastal states claimed a wider area. The
Scandinavian countries, for instance, claimed a maritime dominium of four miles
along the whole coastline, while Russia for some purposes even claimed twelve nau-
tical miles.*

The failure of the codification conference of 1930 was to a great extent attribut-
able to the diversity of interests, the protection of which was the object of the claims
states made to territorial waters. An important place among these interests was given
to fisheries and more generally to the use of the products of the sea. This was evident
not only from the draft articles prepared on the topic by German rapporteur Walther
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Schiicking® but also by the recommendations adopted by the drafting committee of
the conference, which, recognizing “that the protection of the various products of
the sea must be considered not only in relation to the territorial sea, but also the wa-
ters beyond it,” affirmed the desirability of “measures of protection and collaboration
which may be recognized as necessary for the safeguarding of riches constituting the
common patrimony.”!

MULTILATERAL NATURAL RESOURCE CONVENTIONS

Further treatment of the topic of exploitation of the products of the sea was under-
taken by the League’s Economic Committee, which decided, in cooperation with the
ICES, that only whaling appeared to lend itself to international action.” This eventu-
ally led to the conclusion of the Convention for the Regulation of Whaling in 1931,
which was negotiated on the basis of a draft prepared by the ICES and the League’s
organs. Although applicable only to baleen (or whalebone) whales, the convention
was a remarkable achievement because it prohibited the taking of certain species of
whale as well as the taking of immature or suckling whales and required an optimal
use of whale carcasses. The convention also required vessels hunting whales to be
authorized by permit and required parties to keep records and make regular reports
to the Bureau of International Whaling Statistics. Remarkably, it applied these regula-
tions, for the first time, to “all the waters of the world, including both the high seas
and territorial and national waters”** The convention attracted quite a bit of support,*
including from Great Britain and Norway, the two major whaling nations of the time,
but it did not include among its parties states that had begun to develop their whal-
ing industries—namely, Japan, Germany, Chile, Argentina, and Russia. In spite of its
innovative provisions, the convention was thus not considered a success and a new
convention had to be adopted in 1937 and a further protocol had to be adopted in
1938. However, this happened outside the context of the League of Nations.*®

The 1931 whaling convention was not the only multilateral treaty to deal with
natural resources that was adopted under the auspices of the League of Nations. An
earlier example of an international convention that specifically dealt with the man-
agement of natural resources was the International Convention Concerning the Re-
gime of Navigable Waterways of International Concern (1921).”” This convention
was concerned primarily with navigation on international waterways above other
possible uses and could thus be said to have resumed the task of codifying the body
of rules relating to freedom of navigation and equality of treatment on international
rivers that was begun by the Congress of Vienna. The convention required parties
to refrain from impairing the navigability of a waterway, to eliminate obstacles to
navigation, and even to carry out works for improving navigability if asked to do so
by another riparian state. It also stipulated that navigable waterways could be closed
only with the consent of all the riparian states.
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Another notable achievement of this period was the Convention Relative to the
Preservation of Fauna and Flora in the Nature State (1933),*® which was concluded
by League members with the objective of preserving the natural fauna and flora of
certain parts of the world, particularly Africa. While it excluded from its provisions
the metropolitan areas of colonial powers, the convention is an important milestone
in the development of wildlife and nature protection and is considered to be a “pre-
cursor to our present environmental concepts”*® The convention could be said to
have started the modern approach to ecological issues; it envisaged the establish-
ment of national parks and reserves, the introduction of strict protection of certain
species (listed in an annex), and the regulation of hunting and collection of species.
Moreover, it stipulated some limitations on trade.

The League of Nations period thus marks the beginning of an era of treaty mak-
ing during which international organizations played a role in facilitating the drafting
and conclusion of multilateral conventions and, as in the case of the League’s secre-
tariat, acted as registrars of treaties, a role that would be later taken up by the United
Nations and its specialized agencies.

ACCESS TO RAW MATERIALS AND THE
EMERGING REGULATION OF COMMODITIES

A third important development with regard to the management of natural resources
relates to the regulation of access to raw materials that began to take place in the
League period. Owing to sharp fluctuations in the prices of primary products, the
first commodity regulation schemes were created in the years after World War 1.
These included the Bandoeng Pool to regulate the quantities of tin that could be re-
leased on the market, and the Stevenson Plan, which limited the tonnage of exported
rubber, later to be followed by control schemes for sugar, copper, petroleum, lead,
zinc, wheat, and tea that were initiated in the late 1920s and early 1930s.° As a result
of overproduction of whale oil in the early 1930s, a series of multicompany agree-
ments was developed to stabilize the market for that commodity. The major whaling
companies, which were mainly of Norwegian and British origin, decided to impose
regulations upon themselves to limit whale catches. However, these agreements,
which were developed simultaneously with interstate agreements under the League
of Nations, were not aimed at conservation as such but were designed to prevent
overexploitation and bring economic stability to the whaling industry.*

The emergence of industrial agreements regulating the supply of commodi-
ties generated certain concerns. These were voiced, for example, in the report of
the World Economic Conference of 1927 that took place under the auspices of the
League of Nations, which noted that international industrial agreements “should
not, either in intention or effect, restrict the supply to any particular country of raw
materials or basic products, or without just cause create unequal conditions between



28 Development without Destruction

the finishing industries of the consuming and producing countries or other coun-
tries situated in the same conditions.”*

In 1936, the League’s General Assembly decided that the time was ripe for
studying the question of equal commercial access to certain raw materials. The fol-
lowing year, the council appointed the Committee for the Study of the Problem of
Raw Materials, which in the same year produced a report on the topic. It is inter-
esting to note the initial observation of the committee that it was not its function
“to discuss the question of restricting raw-material supplies in order to discourage
aggression”; rather, it felt that its job was to study “the possibility of international
co-operation in facilitating commercial access to raw materials for all countries in
the world engaged in peaceful trade”®® For its purposes, the committee noticed that
the problems with raw materials fell into two categories: on the one hand, there were
difficulties in obtaining a sufficient and secure supply of raw materials; on the other
hand, certain countries had difficulty paying for the raw materials they needed. The
committee observed that the regulation schemes relating to raw materials in opera-
tion had been an important factor in the improvement in economic conditions pro-
ducing countries had experienced during the depression and in the development of
international trade. But it felt that it was very important that consuming countries
be given every assurance that the schemes would be operated in a reasonable man-
ner. While certain prohibitions and restrictions could be justified, the committee
felt that serious objections could be made to prohibitions or restrictions that were
designed to apply pressure to other countries, to preserve industries that were not
economical, or to maintain artificial price levels by creating an excessive supply in
the internal market, by starving the market, or by maintaining monopolies or quasi-
monopolies.*

Economic advancement to a large degree depends on a progressive develop-
ment of natural resources, the committee argued, and it noted that although im-
mense progress had been made in this direction, it was not uniform: “While some
countries command natural resources in excess of their need; others are less fa-
voured”® As industrialization could only be built upon a basis of imported raw
materials, it was in the committee’s view of vital concern to those countries that
they be assured that they would have unrestricted supplies of raw materials and a
market for their increased output. “It should be recognized,” remarked the com-
mittee, “that the Governments of countries which are important suppliers, actual
or potential, of raw materials have a responsibility not unreasonably to hamper the
development of their raw materials,” taking into account the “interdependence of
all countries”®

The committee concluded that the difficulties that existed with supply of raw
materials were not insuperable and that the problems with regard to payments were
much more difficult to solve. On a more general note, it added:
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There is no doubt that there is an inequality in the distribution of raw materials and that
certain countries have particularly serious difficulties in supplying their requirements.
... But the only general and permanent solution of the problem of commercial access
to raw materials is to be found in a restoration of international exchanges on the widest
basis.®’

The Economic Committee of the League’s General Assembly, however, did not
consider it necessary to frame an international convention on the subject. Instead, it
formulated principles regarding commercial access to raw materials, including food-
stuffs. Those principles stipulated that raw materials should not be subjected to any
export prohibition or restriction except in pursuance of an international regulation
scheme. They also stipulated that raw materials should not be subject to any export
duties. The principles also stated that foreigners should have equal rights in the de-
velopment of natural resources of sovereign countries and colonial territories and
called for the establishment of international regulation schemes to take account of
the interests of consumers, provide consumers with adequate supplies of the regu-
lated material, and prevent (so far as possible) excessive increases in the price of the
regulated material and keep the price reasonably stable.®

Access to natural resources remained a preoccupation throughout the League
period and became of acute importance during World War II. The Allied Powers re-
alized that both the supply of raw materials and access to overseas natural resources
were very vulnerable and that free access to natural resources would be an essen-
tial part of postwar reconstruction. This concern was first expressed in the Atlantic
Charter of 1941, in which the Allies (in fact, the United Kingdom and the United
States) agreed “to further the enjoyment by all States, great or small, victor or van-
quished, of access, on equal terms, to the trade and to the raw materials of the world
which are needed for their prosperity”® At the United Nations Conference on Food
and Agriculture in 1943, it was thus repeatedly stressed “that the world, after the
war, should follow a bold policy of economic expansion instead of the timid regime
of scarcity which characterized the 1930s.””° These concerns led to various postwar
initiatives in the newly established United Nations organization.

SETTLEMENT OF DISPUTES RELATED TO RESOURCES

Last but not least, the League of Nations period was also characterized by the increased
resort to judicial mechanisms to settle disputes relating to the exploitation and use of
natural resources—a development that was reflected in the docket of the Permanent
Court of International Justice (PCIJ), located in The Hague. From an institutional per-
spective, the PCIJ was not a League organ to the same extent that the International
Court of Justice is one of the principal organs of the United Nations. Its statute was
drawn up separately and did not form an integral part of the Covenant of the League
of Nations in a similar fashion as the statute of the IC]J forms part of the UN Charter.”
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Nevertheless, the PCIJ played an important role in the functioning of the League: the
court’s main purpose was to settle disputes between member states (and, subject to
special provisions, other states as well),”” and the League of Nations’ Council or its
General Assembly could ask the court for advisory opinions.

One of the earliest disputes brought before the court—the Mavrommatis con-
cessions case—involved questions regarding the exploitation of natural resources.
The case concerned a dispute that began with the alleged refusal of the government
of Palestine, and consequently also of the British government as the mandatory of
the territory, to recognize the right of the Greek national Euripides Mavrommatis to
concessions for constructing electric and water works in the cities of Jerusalem and
Jaffa. Mavrommatis had acquired the concessions under contracts and agreements
with the Ottoman authorities before World War I but was prevented from imple-
menting them after Palestine became a mandated territory of Great Britain. In 1924,
the Greek government took Mavrommatis’s claim to the PCIJ, which subsequently
decided that the concession granted to Mavrommatis with regard to utilities works
in Jerusalem were valid and that certain rights that were granted to another conces-
sionaire, Pinhas Rutenberg, did not conform with international obligations that the
British Mandate of Palestine had accepted. However, the court found that no loss
had accrued to Mavrommatis as a result of that circumstance and that, therefore, the
Greek government’s claim for an indemnity had to be dismissed.”” On the basis of the
judgment, Mavrommatis was entitled to require that the concession be readapted to
the new economic conditions, but the British government delayed in approving the
readaptation plans for the concessions. As a result, the dispute was again brought to
the court, but this time, because of the changed nature of the dispute, the court found
that it had no jurisdiction.”

Concessions were involved in another dispute that was decided by the court
in the 1938, the phosphates in Morocco case. The dispute arose after a legislative
decree (dahir) reserved for the Moroccan government the exclusive right to pros-
pect for and work phosphates, thereby infringing upon the rights of the Italian
company Miniere e Fosfati, which had previously acquired licenses to prospect for
phosphates in certain areas of Morocco, which was then a French protectorate. The
Italian government subsequently instituted proceedings against the French govern-
ment, claiming that the monopolization of Moroccan phosphates was inconsis-
tent with certain international obligations of Morocco and France. Moreover, Italy
claimed that Morocco and France had to respect the rights acquired by the Italian
company, which should have been recognized as discoverer, and had to invite ten-
ders to work the deposits covered by the company’s licenses. In the event that they
did not do so, Italy demanded fair compensation for the expropriation. The dispute,
however, could not be decided by the court, which had found that the conventions
and treaties upon which Italy had relied to establish the court’s jurisdiction were not
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applicable. Consequently, the court ruled that it had no jurisdiction to entertain the
Italian claims.”

On two occasions the PCIJ also played a role in solving disputes relating to the
use of shared or international watercourses. One was the 1929 case concerning the
International Commission of the River Oder, in which the court had to determine
whether the jurisdiction of the international commission extended to the sections
of the Oder’s tributaries Warthe (Warta) and Netze Noteé, which were situated in
Polish territory, and if so, which principle had to be adopted for determining the
upstream limits of the commission’s jurisdiction. In providing an answer to these
questions, the court referred to “the principles governing international fluvial law
in general,” and noted, first, that “the desire to provide the upstream States with the
possibility of free access to the sea played a considerable part in the formation of the
principle of freedom of navigation on so-called international rivers” At the same
time, however, the court observed that:

when consideration is given to the manner in which States have regarded the concrete
situations arising out of the fact that a single waterway traverses or separates the territory
of more than one State, and the possibility of fulfilling the requirements of justice and the
considerations of utility which this fact places in relief, it is at once seen that a solution of
the problem has been sought not in the idea of a right of passage in favour of upstream
States, but in that of a community of interest of riparian States. This community of inter-
est in a navigable river becomes the basis of a common legal right, the essential features
of which are the perfect equality of all riparian States in the use of the whole course of the
river and the exclusion of any preferential privilege of any one riparian State in relation
to the others.”®

The principle of “perfect equality of all riparian States,” which became one of the
fundamental principles of the international law of watercourses, enabled the court to
conclude that the jurisdiction of the international commission extended to tributar-
ies of the Oder river, inasmuch as the common right extends to the whole navigable
course of the river and does not stop short at the boundaries of Poland.

In another case involving a dispute relating to an international watercourse, the
1937 case concerning the diversion of waters from the Meuse river, the PCIJ was re-
quired to determine whether Belgium’s construction of certain canals and the man-
ner in which Belgium supplied and intended to supply existing or projected canals
in its territory with water violated the rights of the Netherlands under an 1863 treaty
that established a regime for taking water from the river. The dispute therefore in-
volved a variety of questions connected with the use of the waters of the Meuse, a
watercourse that Belgium and the Netherlands as well as France shared. In deciding
the dispute, the court confined itself exclusively to the interpretation and application
of the 1863 water treaty concluded between the two parties and after finding no vio-
lation of the 1863 treaty dismissed the contentions of both parties. In contrast with
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the Oder river decision, the court did not find it necessary to rely upon any general
principles of “fluvial law” or to further develop them.”

Resort to judicial mechanisms to settle disputes relating to the exploitation and
use of natural resources was observable not only in the case law of the Permanent
Court of International Justice but also in arbitral practice. An important example is
the landmark Trail smelter arbitration of 1938-1941, which can be regarded as the
first international decision on transboundary air pollution. The case arose out of a
dispute between the United States and Canada with regard to a zinc and lead smelter
located in Trail, British Columbia, in the vicinity of the international boundary with
the U.S. state of Washington. The United States objected that sulfur dioxide emis-
sions from the operation of the smelter were causing damage to the land and the
trees of the Columbia River Valley, which were used for logging, farming, and cattle
grazing. The dispute was initially referred for settlement to the International Joint
Commission of the United States and Canada, which in 1931 had prescribed limita-
tions on sulfur dioxide emissions from the smelter and demanded that Canada pay
compensation for damages.

As conditions did not improve, however, the two states submitted the dispute to
an ad hoc arbitral tribunal in 1933. In an initial decision of 1938, the arbitral tribunal
made provisional restrictions on the smelting operation while it studied the effects of
its sulfur dioxide emissions. The tribunal reached its final decision in 1941, in which
it observed that

under the principles of international law, . . . no State has the right to use or permit the
use of its territory in such a manner as to cause injury by fumes in or to the territory of
another or the properties or persons therein, when the case is of serious consequence and
the injury is established by clear and convincing evidence.”®

The tribunal decided that Canada should pay compensation for damages that
the smelter had caused during the period from 1932 to 1937, primarily to land along
the Columbia River Valley, and that the smelter should refrain from causing future
damage from its sulfur dioxide emissions. To that purpose, the tribunal prescribed
a monitoring regime for measuring the emissions and provided that further com-
pensation could be awarded to the United States if the smelter was unable to adhere
to the prescribed sulfur dioxide levels. While the importance of the decision for the
development of international environmental law has perhaps been exaggerated, the
arbitral award continues to be relied upon as an important precedent that spelled out
the obligation not to cause significant transboundary harm, which crystallized into
one of the fundamental principles of international environmental law.” Moreover, it
is a leading example of two states voluntarily submitting their differences to interna-
tional arbitration.
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Assessment

The establishment of the League of Nations was an important milestone in both the
evolution of international organization and in natural resource management. The
League’s organs served as permanent forums where various topics involving natural
resource management could be discussed. There was a move toward a more sys-
tematic approach to certain aspects of natural resource management, as is evident
from the discussions that took place with regard to topics such as the exploitation
of the resources of the sea or access to raw materials. The work of the League’s or-
gans generated an important impetus for states to adopt various multilateral con-
ventions governing natural resource exploitation and conservation, many of which
were drafted by the organs of the League. During the League of Nations period, the
first disputes related to natural resources were submitted to institutionalized forms
of international dispute settlement. The early decisions of the PCIJ and arbitral tri-
bunals demonstrated the utility of international procedures for settling resource
disputes and identified a number of substantive principles and rules, such as the
“perfect equality of the riparian states” in the management of international water-
courses or the importance of respecting acquired rights in the context of mineral and
other concessions related to natural resources. As is demonstrated in the forthcom-
ing chapters, after 1945 many of these activities were taken up by the United Nations
and its specialized agencies.
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This chapter maps the history of the involvement of the United Nations with natural
resource management at the national and transboundary levels, from the organiza-
tion’s early days up to recent times." The term “natural resources” does not figure
in the UN Charter, nor does “environment” or “sustainable development.” Yet the
UN soon became involved with issues relating to the management of natural re-
sources as part of postwar efforts to reconstruct war-torn Europe. Since then, natu-
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ral resource management has gradually become one of the main concerns of the
United Nations. This chapter briefly presents the Charter responsibilities of the UN
in the economic and social field. It then sketches the various stages that marked the
movement toward strengthening, deepening, and broadening national sovereignty
over natural resources as well as the opposite movement that led to the gradual
qualification of a state’s sovereignty over its resources with provisions to protect the
environment. While these developments never followed a single path and cannot
be neatly separated into historic periods, the chapter nevertheless tries to present a
coherent narrative that brings the reader from early postwar concerns with natural
resource management to the rise of economic nationalism, the protection of newly
independent states, and the extension of sovereignty over marine resources. It dis-
cusses the beginnings of an environmental regime with the Stockholm conference,
the debates on a New International Economic Order, the negotiation of a new con-
stitution for the oceans, the Rio Conference on Environment and Development, the
various post-Rio summits, and finally the Declaration of the Rights of Indigenous
Peoples of 2007.

UN Charter Responsibilities in the Economic and Social Field

The Charter of the United Nations does not refer at all to the concept of natural re-
sources or to the goal of conservation of the environment. Obviously, the new world
organization was first of all meant to restore and maintain peace and security. Only
in this specific field was the organization vested with far-reaching enforcement pow-
ers. However, one of the Charter’s main differences from the Covenant of the League
of Nations was that it included the promotion of international economic and social
cooperation.” Thus, the preamble refers to the organization’s determination to em-
ploy “international machinery for the promotion of economic and social advance-
ment of all peoples” Moreover, Article 1 states that one of the purposes of the United
Nations is to achieve international cooperation in solving international economic
and social problems. This is elaborated in Chapter IX, “International Economic and
Social Co-operation,” most notably in Articles 55 and 56. Article 55 states that the
economic and social purposes of the United Nations include “higher standards of
living, full employment, and conditions of economic and social progress and devel-
opment.” It is noteworthy that these economic and social objectives are subordinated
to the all-embracing goal of “the creation of conditions of stability and well-being
which are necessary for peaceful and friendly relations among nations based on re-
spect for the principle of equal rights and self-determination of peoples”® ECOSOC
was established to implement these functions of the United Nations.*

Reference may also be made to similar objectives that are applicable to non-self-
governing territories and trust territories. Charter article 73 stipulates that member
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states with responsibilities for such non-self-governing territories have “a sacred ob-
ligation to promote to the utmost . . . the well-being of the inhabitants of these ter-
ritories” This includes the duty “to promote constructive measures of development.”
In a similar vein, Chapter XII of the Charter states that one of the basic objectives
of the international trusteeship system is the promotion of the “political, economic,
social and educational advancement of the inhabitants of the trust territories”

While there can be little doubt that maintaining peace and security was at the
forefront of the minds of the founders of the United Nations, in practice the orga-
nization began to focus on economic and social issues as well from the very begin-
ning.

Early Postwar Concerns

Especially during World War II, the Allied Powers, particularly the United States,
became aware of their dependence on overseas raw materials and of the vulnerability
of their supply lines. Such concerns were outlined in the Atlantic Charter of 1941,
in which the Allies advocated the principle of equal access of all states to the raw
materials of the world. The Allied Powers stated that they would endeavor “with due
respect for existing obligations, to further the enjoyment by all States, great or small,
victor and vanquished, of access, on equal terms, to the trade and to the raw materi-
als of the world which are needed for their economic prosperity”® This concern was
one of the reasons for establishing the Bretton Woods institutions as well as the Gen-
eral Agreement on Tariffs and Trade. The ultimate goal of all these institutions was
to contribute to a balanced and expanding world economy, and a secure supply of
resources was an important precondition toward that end. Thus, the articles of agree-
ment of both the International Bank for Reconstruction and Development and the
International Monetary Fund refer to the need to develop “the productive resources
of all members,” while the preamble to the General Agreement on Tariffs and Trade
includes among its objectives “the full use of the resources of the world.””

Mlustrative of the spirit prevailing during the postwar period was the initiative
of the International Co-operative Alliance (ICA), a U.S.-based consumers’ organiza-
tion that in 1947 submitted a proposal to ECOSOC concerning control over world
oil resources.® In 1946, the ICA had adopted a resolution that emphasized the need
to place control and administration of the world’s oil resources under the authority
of an organ of the United Nations. As a first step in that direction, the resolution
proposed that the oil resources of the Middle East be the first to be administered by
the world body. The ICA proposed that a UN petroleum commission be established
under the authority of ECOSOC. In its report to ECOSOGC, it referred to the Atlantic
Charter principle of equal access for all states to the raw materials of the world and
stated:
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From the consumers’ viewpoint it is absolutely necessary that raw materials should be
made available to the whole of humanity on equal terms. No valid reason can be con-
structed for regarding every raw material as the monopoly of the State within whose
boundaries it happens to exist or can be produced. On the contrary, raw materials should
be first thing after armaments to be placed under the control of the United Nations.?

The ICA further proposed that the United Nations draw up a convention on in-
ternational control over oil resources, especially those in the Middle East, where the
greater part of the unexploited oil resources of the world appeared to be located. The
ICA felt that the convention should stipulate that oil resources were to be exploited
in the public interest, that all should have equal access to these resources, and that
sufficient reserves should be left for the needs of future generations.'’ The convention
should also be agreed to by the countries of the Middle East. The alliance pointed out
that its proposals did not purport to infringe on the sovereign rights of these states,
since these proposals left the property titles intact. The ICA asked the United Nations
to consider this question an urgent matter inasmuch as rivalry for the acquisition of
new oil fields might endanger world peace, equitable access to world resources was a
vital condition for the world’s economic reconstruction, and there was a tendency on
the part of large oil enterprises to fix prices without considering the interests of the
consumer. However, the proposals for extending UN control over oil resources were
not viewed favorably in ECOSOC."

Increasingly, the attention of the United Nations and its specialized agencies
was devoted to questions of conservation and effective utilization of natural re-
sources, particularly with regard to the growing demand for raw materials that was
triggered by postwar reconstruction and rapid economic growth. A key issue, es-
pecially in Europe, was the problem of timber shortages, which became one of the
first concerns of the newly established Food and Agriculture Organization of the
United Nations. In 1947, the FAO organized the International Timber Conference
to consider the problem of the supply of and availability of timber for reconstruct-
ing countries devastated by the war. The conference stressed the need for a satisfac-
tory distribution of timber supplies and long-term measures to restore forests as
part of the reconstruction of Europe and called upon governments to “take steps to
control fellings . . . with the object of obtaining a sustained and, if possible, increased
output”*?

The first major and truly international initiative devoted to the status of world
natural resources, however, was the United Nations Scientific Conference on the
Conservation and Utilization of Resources, which convened in 1949 on the initia-
tive of U.S. president Harry Truman. As a joint project of the United Nations and
relevant specialized agencies, the conference was the first time that the United Na-
tions brought together a large and representative group of scientists to address “the
need for continuous development and widespread application of the techniques of
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resource conservation and utilization.””* The primary goal of the conference was the
exchange of ideas and experiences in the field of resource management and human
use of resources. Discussions focused on the world resource situation, including
the issues of resource depletion, critical shortages, use and conservation, and re-
source exploitation techniques suitable for less-developed countries. The conference
devoted considerable time to assessing the adequacy of resources to meet growing
demand. Most experts observed that the renewal capacity of the lands, forest, and
inland waters of substantial areas had been impaired for years to come by errors
that had been made years earlier but concluded that it was possible “through the
less wasteful use of resources, the fuller application of existing techniques and the
exploitation of new scientific developments, to support a far greater population than
exists today, at a much higher level of living”** The conference thus underscored the
relationship between the environment and development. Although it did not adopt
any specific recommendations, the conference stated that “scientific knowledge can
discover and husband better those already in use, so that a new era of prosperity
awaited mankind,” on the condition that war and the wasteful depletion of resources
associated with it be eliminated."

These proposals reflected the wartime problems of the Allied Powers in getting
access to vital resources and properly managing scarce natural resources. Initially
such proposals were made in an optimistic spirit of international cooperation. How-
ever, rivalry between the East and the West and the efforts of less-developed coun-
tries to control the management of their own natural resources soon came to domi-
nate the scene. It proved impossible to develop international cooperation schemes
for managing natural resources.

The Rise of Economic Nationalism

From the early 1950s various projects sought to reinforce national control over natu-
ral resources. First, in 1951 Poland introduced a draft resolution on integrated eco-
nomic development in developing countries and long-term trade agreements.'® The
resolution invited member states to conclude long-term agreements “for supplying
to the under-developed countries machinery and equipment essential for the ful-
fillment of the plans for economic development of these countries in exchange for
raw materials exported by them.” Poland pointed out that such agreements “must
not contain any economic or political conditions violating the sovereign rights of
the economically underdeveloped countries or conditions which are contrary to the
aims of the plans for economic development of these countries.” This document pre-
cipitated a vigorous debate that stimulated a flood of amendments and focused on
the extent to which underdeveloped countries should take world economic interests
into account in their natural resource policies. The Polish draft said that underde-
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veloped countries have the full right to determine freely how to use their natural
resources and referred to the economic development plans and national interests of
these countries. In contrast, the United States submitted amendments that proposed
to insert a reference to “the interests of an expanding world economy,” for example.
The text that was adopted was based on a compromise proposal from Egypt. The
scope of the final resolution was “the development of natural resources which can be
utilized in the first instance for the domestic needs of the under-developed countries
and also to further the expansion of the world economy.”"”

In 1951, the socialist government of Iran, led by Prime Minister Mohammed
Mossadegh, announced the official decision to nationalize the property rights of the
Anglo-Persian Oil Company and to terminate the concession agreement that had
been concluded in 1933, whereby the company had the exclusive right to extract and
process petroleum in a specified area in Iran up to 1993. The National Iranian Oil
Company was established to take over the exploitation of the nationalized oil fields.
Obviously, this jeopardized the free flow of oil to the United Kingdom. The Iranian
government was unwilling to submit the dispute to arbitration. Subsequently, the
United Kingdom instituted proceedings at the ICJ in The Hague, but the court de-
cided in 1952 that it had no jurisdiction to adjudicate the case. The court found that
the agreement was only a concessionary contract between a government and a for-
eign corporation and hence did not come within its purview."® An end to the dispute
did not seem possible until 1957, when a new Iranian government took power under
the leadership of General Fazlollah Zahebi after a coup détat in which the British and
U.S. secret services were allegedly involved. Subsequently, in 1954 an international
consortium of oil companies was established that signed a new agreement with the
new government."

The case of Iran and other cases did not go unnoticed at the United Nations. In
November 1952, Uruguay submitted a new draft resolution under the item “Econom-
ic Development of Under-Developed Countries”® It recognized the need to protect
economically weak nations that tend to utilize and exploit their natural resources. It
argued that as an essential element of independence, member states should recog-
nize the right of each country to nationalize and freely exploit its natural wealth. This
was in line with Article 1, paragraph 2 of the UN Charter, the draft resolution said,
which refers to the principle of self-determination of peoples. Following strong pro-
tests from especially western countries, the explicit reference to the right to national-
ize was replaced by language that spoke of the right of countries to use and exploit
their natural wealth and resources. The draft resolution gave rise to heated debates
that focused on the actual rights and obligations of states that were exploiting their
natural resources. Last-minute amendments by India referring to “the need for the
maintenance of mutual confidence and economic co-operation among nations” and
“the need for maintaining the flow of capital in conditions of security” were adopted.
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Even this language could not prevent the stigmatization of this project as “a national-
ization resolution.” Eventually the General Assembly adopted this draft resolution on
the right to freely exploit natural wealth and resources as resolution 626 (VII), with
36 votes in favor, 4 against (New Zealand, South Africa, the United Kingdom, and
the United States), and 20 abstentions.?

During this period, the issue of natural resource management began to play
a role in the debates about the formulation of international covenants on human
rights. In 1952, the General Assembly decided to include in the draft covenants an
article on the right of peoples to political and economic self-determination. At an
early stage, Chile’s representative Carlos Valenzuela proposed that an additional
paragraph be included in the article:

The right of the peoples to self-determination shall also include permanent sovereign-
ty over their natural wealth and resources. In no case may a people be deprived of its
own means of subsistence on the grounds of any rights that may be claimed by other
States.”

This proposal came under severe attack from western countries, which claimed
that such a sovereignty provision would be out of place in an article on self-determi-
nation and human rights and that it could be interpreted as questioning the valid-
ity of treaties, contracts, and concession agreements. France stated that it could not
accept a resolution to “legalize the autarchic practices of certain States which had a
virtual monopoly of the raw materials indispensable to the international commu-
nity” It argued that “some sovereignty would have to be surrendered to international
organizations,” listing as an example the 1950 Schuman Plan that placed the coal
and steel industries of France and West Germany under a common High Authority.
France maintained that “the Chilean proposal might impede international solutions
and the execution of international treaties” In response to such strong opposition, a
nine-member Working Party under the chairmanship of Miguel Rafael Urquia of El
Salvador was established. The Working Party proposed a substantial change to the
earlier text on sovereignty over natural resources. This text was accepted and is part
of what later became Article 1(2) of the two human rights covenants as they were at
last adopted in 1966. It reads:

The peoples may, for their own ends, freely dispose of their natural wealth and resources
without prejudice to any obligations arising out of international economic co-operation,
based upon the principle of mutual benefit, and international law. In no case may a peo-
ple be deprived of its means of subsistence.

In 1966, the General Assembly’s Third Committee decided, upon the proposal of
African, Asian, and Latin American countries, to insert an additional article in both
covenants that said that “nothing in the present Covenant shall be interpreted as
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impairing the inherent right of all peoples to enjoy and utilize fully and freely their
natural wealth and resources”*

Deepening Resource Sovereignty:
Protection for Newly Independent States

Following discussions in the Commission on Human Rights, ECOSOC, and the
Third Committee of the General Assembly in 1954 and 1955, the General Assembly
established a nine-member Commission on Permanent Sovereignty over Natural
Resources. Its two main tasks were (1) to conduct a full survey of the right of peoples
and nations to “permanent sovereignty over their natural wealth and resources” that
they identified as a “basic constituent of the right to self-determination”; and (2) to
make recommendations, where necessary, about strengthening this right.”

During the period 1958-1961, the commission held three sessions and as many
as thirty-three meetings.”® Members were chosen by the president of the General
Assembly on the basis of geographical distribution and included representatives of
Afghanistan, Chile, Guatemala, the Netherlands, the Philippines, Sweden, the So-
viet Union, the United Arab Republic, and the United States. Persons who played a
crucial role in these meetings included Hortencio J. Brillantes (Philippines), Oscar
Schachter (on behalf of the UN Secretariat), Oscar Pinochet (Chile), V. J. Sapozh-
nikov (Soviet Union), and Sture Petren (Sweden). Though its deliberations were of a
substantive nature, ideological divides soon dominated its proceedings. When Oscar
Schachter presented the extensive Secretariat study in 1961, it was applauded by the
Philippines and western delegations, whereas the delegates from the Soviet Union,
United Arab Republic, and Afghanistan were less enthusiastic. The commission’s fi-
nal report was approved by 3 votes to 2, with 4 abstentions.”

Two alternative draft resolutions were proposed: one by the Soviet Union and
one by Chile. The main thrust of the Soviet draft was its spelling out of discretion-
ary regulatory rights of host states receiving foreign investment, including the right
to exercise control over the distribution and transfer of profits and to carry out na-
tionalization and expropriation measures “without let or hindrance” Chile’s draft
claimed to be better balanced. First, it stated that states had to have sovereignty over
its resources to benefit its people. Second, it included some guarantees about pro-
tection of foreign capital once it was admitted into a country. Third, it promoted
international economic cooperation through increased investment of foreign capi-
tal and greater exchange of information. Various amendments to Chile’s draft were
discussed and some were adopted, including those that focused on the modalities
of compensation and dispute settlement in the event of expropriation or national-
ization. Chile’s final draft was adopted by 8 votes to 1, whereas the Soviet draft was
rejected. In 1961, when the eighteen members of ECOSOC considered these issues,
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Japan, France, and the United Kingdom figured prominently, as did Afghanistan,
the United States, and the Soviet Union, which were also members of the Commis-
sion on Permanent Sovereignty over Natural Resources. Not surprisingly, the debate
ended in a stalemate.”®

In 1962, the Second Committee of the General Assembly extensively discussed
the draft resolution,” notwithstanding the calls from Chile and the Netherlands to
refrain from changing any part of the commission’s draft since it constituted a careful
compromise between developed and developing countries as well as between respect
for national sovereignty and other rights and duties under international law (such as
fair treatment of foreign investors). A host of amendments was submitted, the most
far-reaching of which was a proposal by the Soviet Union that a new paragraph be
inserted that confirmed “the inalienable right of peoples and nations to the unob-
structed execution of nationalization, expropriation and other essential measures
aimed at protecting and strengthening their sovereignty over their natural wealth
and resources.” During a breathtaking vote, this amendment was rejected since there
was no majority: 30 votes to 30, with 33 abstentions.*® However, emotions in the
western camp ran very high when the General Assembly accepted another Soviet
amendment that “unreservedly supports measures taken by peoples and States to
re-establish or strengthen their sovereignty over natural wealth and resources, and
considers inadmissible acts aimed at obstructing the creation, defense and strength-
ening of that sovereignty” As the representative from the United States stated: “It
does not make sense, painstakingly to compose a draft resolution which sets forth
the rights and obligations of States, which affirms the sovereignty, and, at the same
time, declares unreserved support for measures to ‘re-establish’ or strengthen their
sovereignty over natural wealth and resources” During the final round in the ple-
nary General Assembly meeting, western states succeeded in eliminating this major
stumbling block from the text of the draft resolution (by 41 votes to 38, with 15 ab-
stentions).* Subsequently, the General Assembly adopted the Declaration on Perma-
nent Sovereignty over Natural Resources on 14 December 1962 (General Assembly
resolution 1803, XVII). This declaration is one of the landmark declarations of the
United Nations: it has often been described as the economic pendant to the political
decolonization declaration of 1960 (“Declaration on the Granting of Independence
to Colonial Countries and Peoples,” General Assembly resolution 1514, XV). The
declaration recognizes the right of peoples and states to freely exercise permanent
sovereignty over natural wealth and resources and stipulates that this right is ex-
ercised in the interest of their national development and of the well-being of the
people. It makes special reference to the right to explore, exploit, and dispose freely
of such resources as well as the right to regulate foreign investment.

Beginning in the 1960s, developing countries actively used the forum of the Unit-
ed Nations to pursue their goal of implementing the principle of permanent sovereign-
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ty over natural resources because they perceived this to be a major basis for their eco-
nomic development and for a redistribution of wealth and power in their relations with
the industrialized world. Initially, the political organs of the United Nations worked
toward consolidating and elaborating the 1962 Declaration on Permanent Sovereignty
over Natural Resources. UNCTAD I adopted General Principle Three on sovereignty
over natural resources.”® Developing countries also sought to establish a link between
sovereignty over resources and development. The General Assembly’s resolution on
“Permanent Sovereignty over Natural Resources” (resolution 2158 [XXI], 1966) was
especially instrumental in this effort. Elaborating on the provisions of the 1962 dec-
laration related to foreign investment, it identifies some of the problems in the rela-
tionship and cooperation between foreign investors and host developing countries,
such as share in the administration and profits of wholly or partly foreign-operated
enterprises. The resolution emphasizes that it is essential that developing countries
themselves exploit and market their natural resources.* The debate hence became in-
creasingly about development and sought to legitimize efforts of developing countries
to strengthen their own role and that of their nationals in resource exploitation, with
the goal, of course, of maximizing the benefits of such activities both financially and in
terms of employment, training, and technology transfer.

Broadening Resource Sovereignty:
The Rush to Exploit Marine Resources

The reaffirmation and elaboration of permanent sovereignty over natural resources
was paralleled by an increasing tendency to extend sovereignty over resources that
were not under the control of states—that is, the living and nonliving resources of
the seas. Bit by bit, the emphasis in policy considerations of states as well as UN dis-
cussions shifted from the sea as an avenue of transportation and communication to
the sea as an important economic zone for exploiting natural resources.” The causes
for this shift were twofold. In response to wartime concerns about the security of en-
ergy supplies, coastal states sought to gain access to oil and other mineral resources
on the continental shelf (the natural prolongation of the coast that extends into the
sea), which until the postwar years had been considered part of the high seas. At the
same time, states realized the importance of fisheries resources for their national
economic development and the importance of properly conserving these resources.

Both changes resulted in increased pressure to bring large portions of the sea
under coastal state jurisdiction, especially from Latin American countries and newly
independent countries in Asia and Africa and from countries that depended heavily
upon fisheries resources, such as Iceland. Paradoxically, however, it was the United
States that started this new rush for marine resources. In 1945, President Harry Tru-
man issued two proclamations related to coastal resources—one extending access
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to and control over the natural resources (primarily gas and oil) of the continental
shelf* and the other establishing conservation zones to improve the protection of
fisheries resources.”” Other coastal states soon followed the American example.” But
while the Truman proclamations were carefully drafted so as to avoid any interfer-
ence with the rights of navigation of other states, the same cannot be said for some
bolder initiatives, such as the Declaration on the Maritime Zone of 1952, in which
Chile, Ecuador, and Peru proclaimed “exclusive sovereignty and jurisdiction over the
sea along the coasts of their respective countries to a minimum distance of 200 nau-
tical miles” for the purpose of “conserv[ing] and safeguard[ing] for their respective
peoples the natural resources of the maritime zones adjacent to their coasts”* The
proclamations of these three Latin American states categorically asserted an exten-
sion of sovereignty not only over the continental shelf but also over the waters above
that shelf, including the living resources of those waters.

While there was no dispute about the idea that a coastal state had sovereignty—
and hence exclusive jurisdiction and control—over the territorial sea, including the
seabed and subsoil thereof, there was no general agreement about the precise extent
of this belt of waters. The limit of three nautical miles had widespread support but
was not considered a universal rule, and in the 1950s various countries began to
claim jurisdiction or sovereignty over resources in vast maritime areas. With the goal
of finally settling this issue as well as concluding the unfinished business of the failed
attempt of the League of Nations to create an international agreement about such
issues, the newly established International Law Commission—a subsidiary organ of
the General Assembly charged with promoting the development and codification
of international law*—embarked upon the task of creating a comprehensive set of
rules governing the use of the seas, including a definite limit of the territorial sea.
Under the guidance of the Dutch rapporteur J. P. A. Francois, the ILC drafted a set of
articles between 1950 and 1956 that included provisions that defined the continental
shelf as a novel resource area and outlined principles for conserving and managing
the living resources of the high seas.

However, because the ILC was comprised of a body of eminent jurists and its
members did not possess the technical knowledge required to properly address the
conservation and management aspects of these articles, the General Assembly decid-
ed to convene a conference “to study the problem of the international conservation
of the living resources of the sea and to make appropriate scientific and technical rec-
ommendations”* The International Technical Conference on the Conservation of
the Living Resources of the Sea was convened in 1955 under the auspices of the Food
and Agriculture Organization, which then forwarded to the ILC a number of recom-
mendations it had adopted. Among other things, the technical conference suggested
that the principal objective of conservation was “to obtain the optimum sustainable
yield so as to secure a maximum supply of food and other marine products.”*
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On the basis of the ILC’s work, the United Nations convened the first United
Nations Conference on the Law of the Sea, which took place in Geneva in 1958. The
diplomatic conference resulted in the adoption of four treaties: the Convention on
the Territorial Sea and the Contiguous Zone (1958), the Convention on the Conti-
nental Shelf (1958), the Convention on the High Seas (1958), and the Convention on
Fishing and Conservation of Living Resources of the High Seas (1958).*

From the perspective of resource management, the Convention on the Conti-
nental Shelf was undoubtedly the greatest innovation, as it recognized the sovereign
rights of coastal states to explore and exploit the natural resources of the continental
shelf. It defined the continental shelf as “the sea-bed and subsoil of the submarine
areas adjacent to the coast but outside of the area of the territorial sea, to a depth of
200 meters or, beyond that limit, to where the depth of the superjacent waters admits
of the exploitation of the natural resources of the said areas”** Moreover, the conven-
tion clearly stated that the sovereign rights of coastal states “are exclusive in the sense
that if the coastal State does not explore the continental shelf or exploit its natural
resources, no one may undertake these activities”*

The Convention on Fishing and Conservation of Living Resources of the High
Seas demonstrated the growing concern about the conservation and rational use of
living resources of the seas. In its preamble, the convention noted that “the develop-
ment of modern techniques for the exploitation of the living resources of the sea,
including man’s ability to meet the need of the world’s expanding population for
food, has exposed some of the resources to the danger of being overexploited”* The
convention urged conservation measures, which it defined as “the aggregate of the
measures rendering possible the optimum sustainable yield from those resources so
as to secure a maximum supply of food and other marine products”* To that end, it
recognized the competence of coastal states to impose unilateral conservation mea-
sures in certain circumstances, something that was not foreseen and probably not
allowed under the traditional law of the sea.*®

Yet the 1958 Geneva conference failed to reach agreement on one crucial ques-
tion—the width of the territorial sea.* The Second United Nations Conference on
the Law of the Sea, which was convened in 1960 for this purpose (and for setting
fishery limits), did not lead to a breakthrough on that issue either.” This left the
door open for states to continue to assert claims to an extensive territorial sea or
(and this happened more and more often) to claim exclusive fisheries zones of vari-
ous breadths in the waters adjacent to their territorial seas. A practice emerged of
claiming a twelve-mile exclusive fishery zone beyond a twelve-mile territorial sea.
However, coastal states did not stop at that. Iceland, for example, soon established a
50-mile exclusive fisheries zone in view of its specific dependence on fisheries. By the
end of the 1960s, many states had claimed zones as vast as 200 nautical miles from
their coastlines.*



46 Development without Destruction

The reasons for such extensive claims were primarily economic. Closing fishing
grounds to foreign competition provided domestic fishing industries with a natu-
ral source of income. This was particularly appealing to developing countries, since
industrialized countries owned many distant-water fishing fleets that had been fish-
ing in waters that were included in the expanded claims. However, as technological
developments in fisheries techniques and the increase of distant-water fishing fleets
in the 1950s and 1960s brought many fish stocks under considerable pressure, there
was growing concern about resource depletion and the need to take conservation
measures. As early as 1968, the General Assembly expressed its concern that rapid
progress in fisheries technology was contributing to the overexploitation and deple-
tion of marine resources.”” Gradually it became clear that the fisheries regime es-
tablished by the 1958 Geneva conventions was not an adequate response to prob-
lems of overexploitation. Only a few states have acceded to the 1958 Convention on
Fishing and Conservation of the Living Resources of the High Seas, thus making its
far-reaching provisions to a large extent inapplicable to high-seas fisheries.”® This
compelled many coastal states to resort to unilateral acts, which eventually resulted
in a new wave of extensive maritime claims in the 1960s, which in turn resulted in
increasing uncertainty about the extent of the limits of national economic jurisdic-
tion at sea.>

In response to these developments, the United States and the Soviet Union,
which both had vast international shipping interests and were both champions of
the freedom of the high seas, proposed that a new conference on the law of the sea be
convened to settle the questions of the outer limits of the territorial sea and freedom
of transit through international straits and to accommodate the “special interests” of
coastal states in matters of conservation and fishing in the high seas. The proposal
was welcomed by the majority of the newly independent states, since most of them
had not participated in the formulation of the 1958 conventions and were thus in
favor of reviewing the law of the sea. Moreover, between 1958 and 1967, the year
when the discussion on a new law of the sea began, forty-one countries had joined
the United Nations, where they soon challenged many of the principles and rules of
the law of the sea that had been codified in the 1958 conventions.

Another main reason for seeking change in the existing law of the sea was re-
lated to regulation of the use of the deep seabed, where various interests were at
stake. One important issue was implementing the principle of peaceful uses of the
seas at a time when nuclear testing in maritime areas still took place and when seri-
ous consideration was given to using the seabed for the emplacement of weapons
of mass destruction. During the 1960s, the United Nations served as the forum for
discussing how to put a halt to this practice; the result was the Seabed Arms Control
Treaty of 1967. In addition, the exploration and exploitation of the natural resources
of the deep seabed emerged as a new issue. Before the middle of the 1960s, this ques-
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tion was hardly relevant, but owing to developments in technology, the exploitation
of manganese and other polymetallic nodules was considered technically possible.
Soon the question arose as to whether exploiting these resources would be consid-
ered a freedom of the high seas; the implication was that if such exploitation was
included under this rubric, states would have equal access to those resources.” How-
ever, the problem was that if technologically advanced states began mining manga-
nese nodule fields, developing countries would obviously not enjoy equal access to
those resources in future. At the same time, the provisions of the Convention on the
Continental Shelf, which defined the extent of the shelf by reference to the depth of
200 meters and the criterion for “exploitability,;” were somewhat open-ended, and
developing countries legitimately feared that given the rapid advances in technol-
ogy, industrialized countries would abuse this loophole to exploit marine mineral
resources wherever they could.®

In 1967, Ambassador Arvid Pardo of Malta made a remarkable initiative. He
proposed that the General Assembly declare that the seabed and the ocean floor
beyond the limits of national jurisdiction was “the common heritage of mankind?”
Moreover, he put forward the idea that a United Nations organization be created to
assure jurisdiction over this area as “a trustee for all countries” and that it establish an
international regime and machinery for the exploration and exploitation of seabed
resources. The notion of “common heritage” was not completely new. Earlier in the
same year, the General Assembly had declared outer space, including the moon and
other celestial bodies, to be “the province of all mankind,*” and the term “common
heritage of mankind” had been used in these debates by Argentinean ambassador
Aldo Armando Cocca. Similarly, Prince Wan Waithayakon of Thailand had stated
in 1958 that the sea was “the common heritage of mankind” and that the law of the
sea should ensure “the preservation of that heritage for the benefit of all.”** But while
in 1958 there was no support for such a proposal, in 1967, Pardo’s request that the
concept become a new legal principle in international law was quickly embraced by
most of the developing countries, which saw in the internationalization of the seabed
area the possibility that they could benefit from resources that would otherwise be
available only to industrialized states and companies that possessed the technology
to extract minerals.

Pardo’s initiative met with approval in the General Assembly, which established
in the same year the Committee on Peaceful Uses of the Sea-Bed and the Ocean Floor
beyond the Limits of National Jurisdiction.” From then on, things moved rather
quickly. Notwithstanding opposition from Western and Eastern European countries,
the General Assembly adopted a moratorium resolution in 1969, recommending
that states and corporations agree to refrain from mining the seabed until an in-
ternational regime could be established to govern such activity.® This development
culminated in the Declaration of Principles Governing the Seabed and the Ocean
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Floor, and the Subsoil Thereof, beyond the Limits of National Jurisdiction (1970), in
which the General Assembly proclaimed that “the sea-bed and ocean floor, and the
subsoil thereof, beyond the limits of national jurisdiction, as well as the resources of
the area, are the common heritage of mankind” and that “the exploration of the area
and exploitation of its resources shall be carried out for the benefit of mankind as
a whole, irrespective of the geographical location of states, whether land-locked or
coastal”® The declaration was a clear follow-up to Pardo’s proposals; it elevated the
hitherto political principle of the common heritage into a norm of international law.
On the same day, the General Assembly decided to convene a Third United Nations
Conference on the Law of the Sea.®?

The third law of the sea conference—which eventually started in 1973—was
heavily influenced by two important developments that were taking place around
that time: the growing concern about the natural environment and the debates on
the establishment of a New International Economic Order. While the latter was a
continuation of the discussion about resource sovereignty, the former marked the
beginning of a development that would eventually lead to a more qualified view of
resource sovereignty, one that entails obligations relating to the environment and
other global concerns.

A Major Milestone:
The Stockholm Conference on the Human Environment

During the 1960s the extent of resource depletion and degradation of the environ-
ment around the world became a increasing matter of public concern.®® Reports
brought to the fore a variety of issues related to the environment, including the dam-
aging long-term effects of pesticides on birds and other wildlife, especially DDT;
excessive economic growth; tanker collisions and oil spills; contamination of water;
discharges of harmful chemical waste; testing of nuclear weapons; the pressures 